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Due Process Issues: 
In general, VTC does implicate due process issues, especially in the case of children, given their ability to 
understand the proceedings. However, generally, to succeed on a due process claim, prejudice has to be 
shown, and that prejudice must have impacted the proceedings (or the outcome thereof). I can imagine 
that your objections will be opposed on this ground—that there is no evidence of prejudice yet, 
especially considering these will generally be master calendar hearings. 

I. Constitution/Statutes in Question 
a. Constitution – 5th Amend 

“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when 
in actual service in time of War or public danger; nor shall any person be subject for the same offence to 
be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private 
property be taken for public use, without just compensation.” 

b. INA [8 USC] 

240(b)(2) [1229a(b)(2)] Form of proceeding.-- 

(A) In general.-- The proceeding may take place-- 

(i) in person, 

(ii) where agreed to by the parties, in the absence of the alien, 

(iii) through video conference, or 

(iv) subject to subparagraph (B), through telephone conference. 

https://www.constituteproject.org/constitution/United_States_of_America_1992#147


 

240(b)(4) [1229a(b)(4)] Aliens rights in proceeding.--In proceedings under this section, under regulations 
of the Attorney General-- 

(A) the alien shall have the privilege of being represented, at no expense to the Government, by 
counsel of the alien's choosing who is authorized to practice in such proceedings, 

(B) the alien shall have a reasonable opportunity to examine the evidence against the alien, to 
present evidence on the alien's own behalf, and to cross-examine witnesses presented by the 
Government but these rights shall not entitle the alien to examine such national security 
information as the Government may proffer in opposition to the alien's admission to the United 
States or to an application by the alien for discretionary relief under this Act, and 

(C) a complete record shall be kept of all testimony and evidence produced at the proceeding. 

II. Due Process Issues – Case law 
a. Mathews v. Eldridge (Supreme Court) (set out test for due process claims) 

i. “Procedural due process imposes constraints on governmental decisions which 
deprive individuals of "liberty" or "property" interests within the meaning of the 
Due Process Clause of the Fifth or Fourteenth Amendment.” 332 

ii. “These decisions underscore the truism that "'[d]ue process,' unlike some legal 
rules, is not a technical conception with a fixed content unrelated to time, place 
and circumstances." Cafeteria Workers v. McElroy, 367 U. S. 886, 895 (1961). 
"[D]ue process is flexible and calls for such procedural protections as the 
particular situation demands." Morrissey v. Brewer, 408 U. S. 471, .481 (1972). 
Accordingly, resolution of the issue whether the administrative procedures 
provided here are constitutionally sufficient requires analysis of the 
governmental and private interests that are affected. Arnett v. Kennedy, supra, 
at 167-168 (POWELL, J., concurring in part); Goldberg v. Kelly, supra, at 263-266; 
Cafeteria Workers v. McElroy, supra, at S95.” 334 

1. VSG note – use this argument that VTC more severely prejudices 
children given their capacity to understand the proceedings, etc. 

iii. “[I]dentification of the specific dictates of due process generally requires 
consideration of three distinct factors: First, the private interest that will be 
affected by the official action; second, the risk of an erroneous deprivation of 
such interest through the procedures used, and the probable value, if any, of 
additional or substitute procedural safeguards; and finally, the Government's 
interest, including the function involved and the fiscal and administrative 
burdens that the additional or substitute procedural requirement would entail. 
See, e. g., Goldberg v. Kelly, supra, at 263-271.” 335 

b. Mathews v Diaz (Supreme Court): 
i. “There are literally millions of aliens within the jurisdiction of the United States. 

The Fifth Amendment, as well as the Fourteenth Amendment, protects every 
one of these persons from deprivation of life, liberty, or property without due 
process of law. Wong Yang Sung v. McGrath, 339 U. S. 33, 48-51; Wong Wing v. 
United States, 163 U. S. 228, 238; see Russian Fleet v. United States, 282 U. S. 
481, 489. Even one whose presence in this country is unlawful, involuntary, or 



 

transitory is entitled to that constitutional protection. Wong Yang Sung, supra; 
Wong Wing, supra.” 

c. Plyler v. Doe (Supreme Court) 
i. “[We have clearly held that the Fifth Amendment protects aliens whose 

presence in this country is unlawful from invidious discrimination by the Federal 
Government. Mathews v. Diaz, 426 U. S. 67, 77 (1976).” 

ii. “In concluding that "all persons within the territory of the United States," 
including aliens unlawfully present, may invoke the Fifth and Sixth Amendments 
to challenge actions of the Federal Government, we reasoned from the 
understanding that the Fourteenth Amendment was designed to afford its 
protection to all within the boundaries of a State. Wong Wing, supra, at 238.” 

d. Rusu v. U.S. I.N.S., 296 F.3d 316 (4th Cir. 2002)– Petition for review was denied, partially 
because plaintiff caused some of his own issues with VTC, but would not have won 
asylum claim anyway, so no prejudice. 

i. “In order to prevail on a due process challenge to a deportation or asylum 
hearing, an alien must demonstrate that he was prejudiced by any such 
violation. Gandarillas-Zambrana, 44 F.3d at 1256-57; Farrokhi v. INS, 900 F.2d 
697, 703 n. 7 (4th Cir. 1990). Similarly, an alien must "establish prejudice in 
order to invalidate deportation proceedings on a claim that [his] statutory or 
regulatory rights were infringed." Garcia-Guzman v. Reno, 65 F.Supp.2d 1077, 
1085 (N.D.Cal.1999) (citing United States v. Cerda-Pena, 799 F.2d 1374, 1377 
(9th Cir.1986)). And we may only find prejudice "when the rights of [an] alien 
have been transgressed in such a way as is likely to impact the results of the 
proceedings."” 320 

ii. “Nevertheless, due process requires, at a minimum, that the INS adopt 
procedures to ensure that asylum petitioners are accorded an opportunity to be 
heard at a meaningful time and in a meaningful manner, i.e., that they receive a 
full and fair hearing on their claims. Jacinto, 208 F.3d at 727; Campos-Sanchez, 
164 F.3d at 450; cf. Landon v. Plasencia, 459 U.S. at 36, 103 S.Ct. 321 (observing 
that fair exclusion hearing for permanent resident alien must provide alien with 
opportunity to present case effectively); Gandarillas-Zambrana, 44 F.3d 1251, 
1257 (4th Cir.1995) (concluding that IJ's questioning in deportation hearing did 
not violate due process because it did not deprive petitioner of "fair and 
meaningful hearing").” 321-322 

iii. “Therefore, regardless of how rapidly technological improvements, such as 
video conferencing, may advance, the Government remains obliged to ensure 
that asylum petitioners are accorded a meaningful opportunity to be heard 
before their cases are determined…The utilization of video conferencing, 
although enhancing the efficient conduct of the judicial and administrative 
process, also has the potential of creating certain problems in adjudicative 
proceedings. As Chief Judge Wilkinson has appropriately observed, "virtual 
reality is rarely a substitute for actual presence and ... even in an age of 
advancing technology, watching an event on the screen remains less than the 
complete equivalent of actually attending it." United States v. Lawrence, 248 

https://public.fastcase.com/waZtJvSA54UAurM2rmIZz0ZmvFaO4ctnGrw7a%2b2sVNNtv7kvX2%2bUELVchxb%2bosVrt6YKVr0Yyh491H4zdveVjw%3d%3d


 

F.3d 300, 304 (4th Cir.2001) (discussing video conferencing in sentencing 
proceedings). More specifically, video conferencing may render it difficult for a 
factfinder in adjudicative proceedings to make credibility determinations and to 
gauge demeanor. United States v. Baker, 45 F.3d 837, 844-46 (4th Cir.1995); 
Edwards v. Logan, 38 F.Supp.2d 463, 467 (W.D.Va.1999) ("Video conferencing ... 
is not the same as actual presence, and it is to be expected that the ability to 
observe demeanor, central to the fact-finding process, may be lessened in a 
particular case by video conferencing. This may be particularly detrimental 
where it is a party to the case who is participating by video conferencing, since 
personal impression may be a crucial factor in persuasion."). 
The potential negative impact of video conferencing on a fact-finder's credibility 
assessments may be of little consequence in certain types of proceedings. See 
Baker, 45 F.3d at 844-45 (concluding that factfinder's ability to judge demeanor 
and credibility have limited value in civil commitment hearing). In asylum 
hearings, however, findings made with respect to a petitioner's credibility are 
usually central to the resolution of the asylum claim. As the BIA has observed, 
"[i]t is well established that we attach significant weight to the credibility of an 
asylum applicant. A [petitioner's] consistent and detailed testimony can be 
sufficient to meet the burden of establishing persecution." In Re O-D-, 21 I & N 
Dec. 1079, 1998 WL 24904 (BIA 1998); see also 8 C.F.R. §§ 208.13(a) & 208.16(b) 
("The testimony of the applicant, if credible, may be sufficient to sustain the 
burden of proof without corroboration.").  
Moreover, the BIA accords deference to an IJ's credibility determinations, 
primarily because the IJ had an opportunity to personally observe the 
petitioner's testimony. In Re A-S-, 21 I & N Dec. 1106, 1998 WL 99553 (BIA 1998) 
("[B]ecause the Immigration Judge has the advantage of observing the alien as 
the alien testifies, the Board accords deference to the Immigration Judge's 
findings concerning credibility and credibility related issues."); see also Matter 
of Burbano, 20 I & N Dec. 872, 1994 WL 520994 (BIA 1994). In fact, as the Ninth 
Circuit has observed, "[a]n adverse determination of [the credibility] issue, by 
reason of our highly deferential standard of review, would be almost 
insurmountable." Kaur v. INS, 237 F.3d 1098, 1101 (9th Cir.2001). Put simply, an 
IJ's ability to judge a petitioner's credibility and demeanor plays a pivotal role in 
an asylum determination; an unfavorable credibility determination is likely to be 
fatal to such a claim. “ 322-323 

iv. Footnote 8: “…As such, an illegal alien possesses an identifiable liberty interest 
in being accorded "all opportunity to be heard upon the questions involving his 
right to be and remain in the United States" before being deported. Yamataya v. 
Fisher (The Japanese Immigrant Case), 189 U.S. 86, 101, 23 S.Ct. 611, 47 L.Ed. 
721 (1903).” 

e. Rapheal v. Mukasey, 533 F.3d 521 (7th Cir. 2008)– Remanded to IJ for new trial because 
plaintiff wasn’t able to examine evidence against her via VTC. 

i. “Again, although Rapheal presents this as both a constitutional and statutory 
challenge, as we have said, "[t]here is no need to invoke the Constitution when 

https://public.fastcase.com/waZtJvSA54UAurM2rmIZz5mjXKgY3fMm3YwzIdan5pgkIBAOYYQdy%2fLa%2fbp7ByoIKIBZhmiWwXb2BhcqNK%2bQ1A%3d%3d


 

the immigration statute itself guarantees a fair hearing." Kadia v. Gonzales, 501 
F.3d 817, 824 (7th Cir.2007). In this case, the statutory right is found in 8 U.S.C. 
§ 1229a(b)(4)(B), which provides that "the alien shall have a reasonable 
opportunity to examine the evidence against the alien, to present evidence on 
the alien's own behalf, and to cross-examine witnesses presented by the 
Government." 532 

ii. “The government argues that Rapheal's due process claims (reframed above in 
their proper statutory form) fail because she cannot prove prejudice. To 
succeed on a claim that she did not receive a fair hearing, Rapheal must 
demonstrate prejudice. Hussain v. Keisler, 505 F.3d 779, 781 (7th Cir.2007). We 
have explained that prejudice means that the lack of a fair hearing "actually had 
the potential for affecting the outcome" of the proceedings. See Kuciemba v. 
INS, 92 F.3d 496, 501 (7th Cir.1996) (internal citation omitted).” 533 

f. Aslam v. Mukasey, 537 F.3d 110 (2nd Cir. 2008) – Case involving video testimony of 
witnesses 

i. “However, such testimony, while statutorily permitted, must nevertheless still 
accord with the constitutional requirements for due process under Mathews v. 
Eldridge: "due process requires, at a minimum, that the INS adopt procedures to 
ensure that asylum petitioners are accorded an opportunity to be heard at a 
meaningful time and in a meaningful manner, i.e., that they receive a full and 
fair hearing on their claims." Rusu v. INS, 296 F.3d 316, 321-22 (4th Cir.2002) 
(applying the requirements for due process set forth in Mathews v. Eldridge, 
424 U.S. 319, 333, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976), to immigration 
proceedings). See also Eke v. Mukasey, 512 F.3d 372 (7th Cir.2008) (noting that 
no court has ever held that the use of a videoconference in an immigration 
proceeding violated the due process clause, but agreeing that Mathews v. 
Eldridge should guide the court's analysis in such a context).” 114 

g. Deng Ming Li v. Holder (5th Cir. 2012) (unpublished) 
i. Congress specifically authorized conducting removal proceedings by means of a 

video conference. See 8 U.S.C. § 1229a(b)(2)(A)(iii). During the proceedings, the 
petitioner must be provided with an "opportunity to be heard at a meaningful 
time and in a meaningful manner. Mathews v. Eldridge, 424 U.S. 319, 333-34 
(1976). An IJ must conduct deportation hearings in accord with "due process 
standards of fundamental fairness." Bouchikhi v. Holder, 676 F.3d 173, 180 (5th 
Cir. 2012). Review of a claim of a due process violation is de novo, and to prove 
a claim, the alien must demonstrate substantial prejudice. Id. 
Li has failed to show that he was prejudiced by the format because it affected 
the IJ's ability to recognize the date that his statement supporting his asylum 
was modified; the IJ did not even rely on the dates of the modification in 
reaching his decision to deny relief. Nor did the format affect the IJ's ability to 
observe Li's demeanor: Li was repositioned after his counsel complained so that 
the IJ could observe him during his testimony. 
Further, in the absence of the IJ's making any findings concerning Li's demeanor, 
Li has not shown that he was prejudiced by any visual limitation arising from the 

https://public.fastcase.com/waZtJvSA54UAurM2rmIZz2CE1iYcbAssD1E9BU1cKGLdyUUtZj8JiWAfmxXNAQrEslU40DUjX7nyZJmj0qz1vw%3d%3d
http://www.ca5.uscourts.gov/opinions%5Cunpub%5C11/11-60656.0.wpd.pdf


 

format. Li's complaints about the communication and technological problems 
during the hearing were rebutted by the record, which reflects that those issues 
were addressed during the hearing.  
Li failed to show that he was prejudiced by the use of the video-conferencing 
format, because he did not establish that he was precluded from meaningfully 
presenting his case. Thus, he did not demonstrate a due-process violation. See 
Mathews, 424 U.S. at 333-34; Bouchikhi, 676 F.3d at 180.”  

III. Due Process Issues – Helpful Resources 
a. “Immigration Hearings by Video: A Threat to Children’s Right to Fair Proceedings, 

updated January 2020” Young Center 
b. NIJC Example DETAINED Motion for In-Person Hearing 
c. Booz Allen Hamilton Report on Immigration Courts (4/6/17), page 23 (Recommends 

limiting use of VTC to procedural hearings only, meaningful delay caused by technical 
issues.) 

d. “Getting Off the Assembly Line: Overcoming Immigration Court Obstacles in Individual 
Cases” Chicago Appleseed, 2016, See Section V & Appendix F (Sample Motion for in 
Person Hearing) 

e. “Remote Adjudication in Immigration” Ingrid V. Eagly, Northwestern University Law 
Review, Vol 109, No. 4, 2015 (downplays due process issue, looks at engagement, good 
study and statistics though) 

f.  “Language Access in Immigration Courts,” Laura Abel, Brennan Center for Justice at 
New York University School of Law, 2011 (Discusses issues with VTC for interpretation).  

g. “Videoconferencing’s promise of increased access to justice has a disconnect in 
immigration court” ABA Journal, Lorelei Laird, July 1, 2019  

h. “Immigration Courts Are Relying on Bad Tech,” Medium.com, John Washington, Apr 25, 
2019.  

i. “9th Circuit Guide to Due Process in Immigration Proceedings” (not overly relevant to us 
in 5th circuit, but good info) 

First Amendment: 
The constitutional right to a trial seems to mostly come up in the criminal context and is typically about 
public access to courtroom rather than Respondent access. There are two relevant cases- one is a 
Supreme Court case and the other is from a more recent Arkansas case that just has a good summary of 
the law in different jurisdictions.  Here is an excerpt from that case:  

Schnarr v. State, 2017 Ark. 10, 12 (2017) 

The right to a public trial has long been viewed as ‘a safeguard against any attempt to employ our courts 
as instruments of persecution.’ ” United States v. Thunder, 438 F.3d 866 (8th Cir. 2006) (quoting In re 
Oliver, 333 U.S. 257, 270 (1948)). “The requirement of a public trial is for the benefit of the accused; that 
the public may see he is fairly dealt with and not unjustly condemned, and that the presence of 
interested spectators may keep his triers keenly alive to a sense of their responsibility and to the 
importance of their functions[.]” Waller v. Georgia, 467 U.S. 39, 46 (1984) (quoting In re Oliver, 333 U.S. 
at 270, n.25). “The importance we as a Nation attach to the public trial is reflected both in its deep roots 
in the English common law and in its seemingly universal recognition in this country since the earliest of 

https://static1.squarespace.com/static/597ab5f3bebafb0a625aaf45/t/5e4d5c0cc48abe2cc9bd102a/1582128140439/Young+Center+VTC+Report_Updated+January+2020.pdf
https://static1.squarespace.com/static/597ab5f3bebafb0a625aaf45/t/5e4d5c0cc48abe2cc9bd102a/1582128140439/Young+Center+VTC+Report_Updated+January+2020.pdf
https://immigrantjustice.org/for-attorneys/legal-resources/file/nijc-example-detained-motion-person-hearing
https://www.aila.org/infonet/foia-response-booz-allen-hamilton-report
http://www.chicagoappleseed.org/wp-content/uploads/2017/02/APPLESEED__Getting-Off-Assembly-Line_122116-1.pdf
http://www.chicagoappleseed.org/wp-content/uploads/2017/02/APPLESEED__Getting-Off-Assembly-Line_122116-1.pdf
https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1217&context=nulr
https://www.brennancenter.org/sites/default/files/legacy/Justice/LangAccess/Language_Access_in_Immigration_Courts.pdf
https://www.abajournal.com/magazine/article/videoconferencings-access-to-justicei-immigration-courts
https://www.abajournal.com/magazine/article/videoconferencings-access-to-justicei-immigration-courts
https://gen.medium.com/immigration-courts-are-relying-on-bad-tech-7ecdcb0d29ab
https://cdn.ca9.uscourts.gov/datastore/uploads/immigration/immig_west/E.pdf
https://public.fastcase.com/H1P9uiW3J20SFp%2bGCG%2bxLSD6zmAu2oF1vMA%2bJxoI0KMxyQq4AAO0X8fBswQxKaU0Y%2boa9qewvkpRu2Deee0ehg%3d%3d
https://public.fastcase.com/HAaWKTwxGB4e4tJdZb2xpJLtZqkfifS66%2fzMJlfD5cUkIxaZRaV1eCStRRXDdfTiNvJplQhePZ9uhMlZf7sVuQ%3d%3d


 

times.” Gannett Co. v. DePasquale, 443 U.S. 368, 414 (1979) (Blackmun, J., concurring in part and 
dissenting in part). As enunciated by the Waller Court, the values advanced by the fundamental right of 
a public trial are (1) to ensure a fair trial; (2) to remind the prosecutor and the judge of their 
responsibility to the accused and the importance of their functions; (3) to encourage witnesses to come 
forward; and (4) to discourage perjury. 

We have previously determined that the right to public trial extends to voir dire. Taylor v. State, 284 Ark. 
103, 679 S.W.2d 797 (1984). In Presley, supra, the Supreme Court also held that the guarantee of a 
public trial applies to the jury-selection process. There, the trial court excluded the lone courtroom 
observer, the defendant's uncle, from the courtroom during voir dire over the defendant's objection and 
request that “some *13 accommodation” be made. Presley, 558 U.S. at 210. In rejecting the defendant's 
argument, the trial court found that there would be no space in the courtroom for the public to sit once 
the jury arrived. In addition, the trial court did not wish the uncle to intermingle with the members of 
the jury panel. 

In reversing the Georgia Supreme Court's affirmance of Presley's conviction, the Court noted that the 
right to an open trial can be circumscribed in certain situations. However, the Supreme Court 
commented that “[s]uch circumstances will be rare, however, and the balance of interests must be 
struck with special care.” Id. at 213. The Court also expressed the view that “[t]rial courts are obligated 
to take every reasonable measure to accommodate public attendance at criminal trials.” 

On this subject, courts have stated that whether the closure was intentional or inadvertent is 
constitutionally irrelevant. Walton v. Briley, 361 F.3d 431 (7th Cir. 2004); Vanness, 738 N.W.2d 154 (Wis. 
Ct. App. 2007). On the other hand, another court has concluded that a brief, inadvertent closing of a 
courthouse, and hence the courtroom, unnoticed by any of the trial participants, did not violate the 
Sixth Amendment. United States v. Al–Smadi, 15 F.3d 153 (10th Cir. 1994). In Al–Smadi, the Tenth Circuit 
also stated that a defendant's right to a public trial is not denied absent “some affirmative act by the 
trial court meant to exclude persons from the courtroom.” Id. at 154. Nevertheless, other courts have 
concluded that a court room may be closed in the constitutional sense without an express judicial order. 
See, e.g., Owens v. United States, 483 F.3d 48 (1st Cir. 2007); Martineau v. Perrin, 601 F.2d 1196 (1st Cir. 
1979); Watters v. State, 612 A.2d 1288 (Md. 1992); Commonwealth v. Cohen, 921 N.E.2d 906 (Mass. 
2010). 

*14 Our research also reveals that not every closure rises to the level of a constitutional deprivation, as 
trivial, or de minimus, closures may not violate the right to a public trial. See Kelly v. State, 6 A.3d 396 
(Md. Ct. Spec. App. 2010). In this regard, courts have recognized that a temporary closure may, at times, 
not violate the Sixth Amendment. Peterson v. Williams, 85 F.3d 39 (2nd Cir. 1996). Federal courts of 
appeals have held that closures are trivial when the core values of the Sixth Amendment have not been 
violated. Vanness, supra (citing Walton, supra ). Under a triviality standard, the question is whether the 
actions of the court and the effect that they had on the conduct of the trial deprived the defendant of 
the protections conferred by the Sixth Amendment. Peterson, supra. Moreover, courts that have 
considered the question have continued to conduct triviality analyses in the wake of the holding in 
Presley that the Sixth Amendment extends to voir dire proceedings. United State v. Greene, 431 Fed. 
Appx. 191 (3rd. Cir. 2011); Barrows v. United States, 15. A.3d 673 (D.C. Cir. 2011); Kelly v. State, 6 A.3d 
396 (Md. Ct. Spec. App. 2010). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984155747&pubNum=0000713&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984155747&pubNum=0000713&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021151412&pubNum=0000780&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&fi=co_pp_sp_780_210&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_210
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021151412&pubNum=0000780&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&fi=co_pp_sp_780_213&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_780_213
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004228882&pubNum=0000506&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012607731&pubNum=0000595&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012607731&pubNum=0000595&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994033192&pubNum=0000506&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994033192&pubNum=0000506&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&fi=co_pp_sp_506_154&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_sp_506_154
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011931217&pubNum=0000506&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979113744&pubNum=0000350&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979113744&pubNum=0000350&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992170027&pubNum=0000162&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021353437&pubNum=0000578&originatingDoc=I73e25300e48e11e681b2a67ea2e2f62b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
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In determining whether a courtroom closure is so de minimus or trivial that it does not abridge a 
defendant's Sixth Amendment right to a public trial, courts apply various factors, which include the 
length of the closure; the significance of the proceedings that took place while the courtroom was 
closed; and the scope of the closure, meaning whether it was a total or partial closure of the courtroom. 
Kelly, supra. As observed by the Maryland Special Court of Appeals in Kelly, although the length of time 
is not dispositive, closures of less than an hour have been considered de minimus. See Peterson, supra; 
People v. Bui, 107 Cal. Rptr. 3d 585 (Cal. Ct. App. 2010). When the closure is for a day or longer, courts 
have declined to classify the closure as de minimus. Kelly, supra (citing Owens, supra; Cohen, *15 supra ). 
Where the closure consumes a matter of hours but less than one day, courts have reached conflicting 
results. Kelly, supra. For example, in State v. Torres, 844 A.2d 155 (R.I. 2004), the exclusion of two sisters 
for an entire morning during voir dire, which encompassed the entire jury-selection process, was not 
considered trivial. Conversely, in Gibbons v. Savage, 555 F.3d 112 (2d Cir. 2009), the exclusion of the 
defendant's mother during the first afternoon of voir dire that took place over several days was 
classified as de minimus. 

**8 In Kelly, the trial court was not aware that its bailiff had asked the defendant's family to leave to 
make way for the jury during voir dire. Applying the factors it had identified, the court determined that 
the closure during voir dire was trivial because the exclusion lasted only a couple of hours; it did not 
encompass the entire voir-dire process during which a significant portion could not be heard by 
spectators; and the closure was partial and not a total exclusion of all spectators. By contrast, the 
Maryland Court of Appeals in Watters, supra, found a violation of the right to a public trial substantial 
after a deputy sheriff closed the courtroom to all but court personnel for the entire jury-selection 
process that took place over the course of one morning. The court also rejected the State's contention 
that no violation occurred because the trial court was not aware of the deputy sheriff's actions. 

In the case at bar, we disagree with the circuit court's conclusion that the courtroom was not closed. 
Although an attorney and a member of the press were said to be in attendance, the fact remains that 
three members of Schnarr's family were excluded from the courtroom. Thus, there was a closure. We 
are also of the opinion that it is not constitutionally significant that the closure was not accomplished at 
the express direction of *16 the circuit court. By whatever means it was achieved, the result remains a 
closure. In further evaluating this issue, we adopt the three factors espoused by the Kelly court: (1) the 
length of the closure; (2) the significance of the proceedings that took place while the courtroom was 
closed; and (3) the scope of the closure. In addition, we note that our analysis does not require a 
demonstration of actual prejudice, as both this court and the Supreme Court have held that a showing 
of prejudice is not necessary in determining whether the right to a public trial has been violated. Waller, 
supra; Sirratt, supra; Taylor, supra. 

Here, the record discloses that the closure covered the entire morning of trial, a period of two hours and 
thirty-seven minutes. It encompassed all but a few moments of the jury-selection process. According to 
precedent, the right to a public trial extends to voir dire. Presley, supra; Taylor, supra. The Supreme 
Court has recognized that jury selection is a crucial part of any criminal case, as it “is the primary means 
by which a court may enforce a defendant's right to be tried by a jury free from ethnic, racial, or political 
prejudice ... or predisposition about the defendant's culpability.” Gomez v. United States, 490 U.S. 858, 
873 (1989). In terms of scope, the closure was partial because not all members of the public were 
excluded. Weighing these factors, we cannot conclude that the closure was trivial, and we hold that 
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Schnarr was deprived of his constitutional right to a public trial. Consequently, we reverse and remand 
for a new trial. 

Violation of provisions of INA guaranteeing fair hearings: 
I. 8 USC 1229a [INA 240] (b) ----  

(4) Alien’s rights in proceeding In proceedings under this section, under regulations of 
the Attorney General—  

(B) the alien shall have a reasonable opportunity to examine the evidence 
against the alien, to present evidence on the alien’s own behalf, and to cross-
examine witnesses presented by the Government but these rights shall not 
entitle the alien to examine such national security information as the 
Government may proffer in opposition to the alien’s admission to the United 
States or to an application by the alien for discretionary relief under this 
chapter, and 
(C) a complete record shall be kept of all testimony and evidence produced at 
the proceeding.” 
 

II. Quoting BIA case In re A-A-, 22 I&N Dec. 140 (BIA 1998) – re: right to appear at one’s own 
hearing – considering this as an issue of personal liberty: 

“The right to be present at one’s deportation hearing arises from the statutory language 
and from due process considerations that involve issues of personal liberty.2 It is 
difficult to imagine what could be more prejudicial to a respondent charged with being 
deportable from the United States than denial of an opportunity to be present at his 
deportation hearing where he might provide any defenses to the charges against him, or 
advance any claims he may have for relief from deportation. See Iris Gomez, The 
Consequences of Nonappearance: Interpreting New Section 242B of the Immigration 
and Nationality Act, 30 San Diego L. Rev. 75, 107-08 (1993); section 242(b) of the Act, 8 
U.S.C. § 1252(b) (1994);3 see also Maldonado-Perez v. INS, 865 F.2d 328, 333 (D.C. Cir. 
1989) (holding that the Act implements constitutional requirements of a fair hearing).” 

Footnote 2: “The right to appear is an essential liberty interest that may attach in the 
civil context. See, e.g., Califano v. Yamasaki, 442 U.S. 682 (1979) (extending the right to 
an oral hearing to social security overpayment recoupment proceedings); Morrissey v. 
Brewer, 408 U.S. 471 (1972) (applying the right to be present in a parole revocation 
hearing); Gagnon v. Scarpelli, 411 U.S. 778 (1973) (implying the right to be present in 
probation revocation proceedings); Specht v. Patterson, 386 U.S. 605 (1967) (upholding 
the right to be present in commitment proceedings).” 

International Law:  
I. Convention on the Rights of the Child:  

a. These are the sections that I think are relevant, but I don’t think they are the best 
cites/most persuasive. I think the ABA Standards are more on point and persuasive, 
especially since US is a signatory but didn’t ratify the Convention. 

i. Article 3 – re: “best interests of the child shall be a primary consideration” 
ii. Article 12 – 



 

1. “1. States Parties shall assure to the child who is capable of forming his 
or her own views the right to express those views freely in all matters 
affecting the child, the views of the child being given due weight in 
accordance with the age and maturity of the child.” 

2. “2. For this purpose, the child shall in particular be provided the 
opportunity to be heard in any judicial and administrative proceedings 
affecting the child, either directly, or through a representative or an 
appropriate body, in a manner consistent with the procedural rules of 
national law.” 

Violation of the Rehabilitation Act: 
I. Reasonable accommodations for those with disabilities using age as disability –  

a. This one would take more time to research and I'm not sure it's worth it. From what I'm 
finding so far "reasonable accommodations" are more relevant in employee/employer 
context than access to federal service. I think there's an argument a child (particularly a 
young child) would have a "disability" but I don't think age is a disability across the 
board.  

b. I think you'd have to make an individualized argument or maybe an argument for certain 
age groups supported by evidence. I also don't think there's a solid argument that a UC 
on the basis of disability is being denied benefits, subject to discrimination, or excluded 
from participation by using VTC - particularly since VTC usage is a regular practice for 
adults as well and the option to use VTC is afforded in law (8 U.S.C. § 1229a(b)(2(A(iii) 
https://www.law.cornell.edu/uscode/text/8/1229a and 8 C.F.R. § 1003.25(c) 
https://www.law.cornell.edu/cfr/text/8/1003.25) 

c. NOTE: we don’t want to dissuade you from making this argument, we just didn’t see a 
good connection in the quick research we did on the issue. 

Other Child Standards to Consider: 
I. EOIR OPPM 17-03 https://www.justice.gov/eoir/file/oppm17-03/download 

a. “Individual circumstances. Every Immigration Judge should employ age-appropriate 
procedures whenever a juvenile respondent or witness is present in the courtroom. 
However, not all cases involving juveniles are alike, and Immigration Judges should 
apply appropriate procedures in juvenile cases as the specific circumstances of the case 
warrant and always in accordance with applicable law.” 

i. You could argue this procedure as a rocket docket on VTC fails to allow the 
immigration judge to employ age appropriate procedures and fails to allow an 
individual assessment based on the circumstance of the youth and of the case. 
Again in 17-03’s Conclusion, the OPPM states, “[i]mmigration cases involving 
juveniles are challenging; there is no blanket approach applicable to all such 
cases.” – reiterating the need to consider individual circumstances. 

b. “Courtroom orientation. “The courtroom is usually an unfamiliar place for children. To 
the extent that resources and time permit and under the supervision of court personnel, 
children may be permitted to explore the courtroom--other than the Immigration 
Judge's bench, records of proceedings, and courtroom technological equipment such as 
computers and video teleconferencing units - and to practice answering simple 

https://www.law.cornell.edu/cfr/text/8/1003.25
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questions in preparation for testimony. Additionally, to the extent that resources 
permit, court administrators should be receptive to requests by legal representatives or 
custodians of children to visit immigration courts prior to the initial hearing. Court 
administrators should also be open to other ways to familiarize children with court 
operations.”  

i. Even if you don’t highlight this in your motion, I wanted to highlight it so 
advocates can make requests in accordance with 17-03 for children to explore 
the courtroom to try and gain a little more familiarity with the room and 
process. In motions, you could argue that children don’t have the opportunity to 
explore the courtroom, where the judge is located, seen via video to get an 
orientation of the courtroom, more understanding of the process and comfort 
in that setting. 

c. “Courtrooms. Courtrooms are not equipped with special furniture designed for children. 
However, Immigration Judges can and should permit reasonable modifications to the 
courtroom to accommodate children, such as: permitting counsel to bring pillows or 
booster seats for young respondents; pe1mitting young respondents to sit in one of the 
pews with an adult companion or permitting the companion to sit at counsel's table; 
allowing a young child to bring a quiet toy, book, or other personal item into the 
courtroom; permitting the child to testify while seated next to an adult or friend, rather 
than in the witness stand; etc. These simple and common sense adjustments would not 
alter the serious nature of the proceedings. They would, however, help foster an 
atmosphere in which a child is better able to participate more fully in the proceedings.” 

i. You could argue 17-03 takes in consideration certain reasonable modifications 
to accommodate children in an effort to “foster an atmosphere in which a child 
is better able to participate more fully in the proceedings” but holding the 
hearings via VTC will do the opposite and will interfere with the child’s ability to 
meaningful participate in the hearing.…. then I’d go on to list the reasons and 
problems with VTC.  

d. “Control access to the courtroom. Young children may be reluctant to testify about 
painful or embarrassing incidents, and the reluctance may increase with the number of 
spectators or other respondents present. Although hearings are generally open to the 
public, judges should be sensitive to the concerns of juveniles if there is a motion to 
close the hearing pursuant to 8 C.F.R. § 1003.27.” 

i. You could argue that particularly with testimony regarding sensitive matters, a 
child may be more hesitant to testify with VTC proceedings due to any 
uncertainty regarding who is present in the other courtroom. This would be the 
case especially in circumstances, where the child has distrust of the system 
and/or authority members (which could be as a result of prior experience). 

e. “Pay attention to the interpreter. Immigration Judges should permit time for the 
interpreter and a younger child to establish some rapport by talking about unrelated 
matters before testimony is taken. Immigration Judges should also watch for any 
indication that the child and the interpreter are having difficulty communicating. Any 
statement to be translated should be made at an age appropriate level and translated at 
that level for the child respondent.” 



 

i. if the interpreter is located where the judge is located, the children may not get 
this opportunity  

f. “Be aware of time. As in any case, the Immigration Judge should give the parties a full 
opportunity to present or challenge evidence. However, stress and fatigue can adversely 
impact the ability of a younger child to participate in his or her removal proceedings. . .” 
– Holding hearings via VTC can cause additional delays due to confusion and 
technological issues.  

II. The ABA Standards for the Custody, Placement and Care; Legal Representation; and 
Adjudication of Unaccompanied Alien Children in the United States from August 2018 are 
applicable to arguments against using VTC for children.  

a.  X.A.1. Rights to a Full and Fair Process 
i. Footnote 99 cites to Jacqueline Bhabha & Wendy Young, Not Adults in 

Miniature: Unaccompanied Child Asylum Seekers and the New U.S. Guidelines, 
11 Int’l J. of Refugee L. 84, 119-20 (1999). Footnote 99 says: “priority in 
scheduling should not be at the expense of full exploration of the Child’s claim 
nor should it prejudice the Child’s Attorney’s ability to develop full 
documentation of the asylum claim” 

b. X.A.3. Right to Be Present and Free from Restraint 
i.   Rule: “A Child shall have the right to be physically present at any Immigration 

Adjudication or any other court proceeding involving the Child.”  
ii.  Comment: “The Child’s right to be present at any Immigration Adjudication 

requires all proceedings, including both master calendar and merits hearings, to 
be conducted live and not via videoconference.” The risk of misunderstandings 
and confusion during hearings conducted live and not via videoconference is 
very high for Children in particular, who may not understand that an Adjudicator 
who appears on a television screen is actually conducting the Child’s hearing. In 
addition, the Child’s Attorney faces the difficult choice of being present with the 
Adjudicator or with the Child. By contrast, when hearings are conducted in 
person, a Child may feel more at ease in the courtroom and testify more 
effectively, and the Adjudicator can directly observe and respond to the Child’s 
body language that may not be observable by camera in a videoconference. . .” 

c. X.A.4. Right to Be Fully and Timely Informed 
i. Comment: “In providing this information, the Adjudicator should present it in an 

appropriate manner given the Child’s age, level of education, gender, cultural 
background, development, degree of language proficiency, Special Needs, and 
other individual circumstances in order to ensure the Child’s comprehensive and 
meaningful participation.” – I think I’d emphasize the need for meaningful 
participation.  

ii. Footnote 102 citing UNHCR Guidelines on Policies and Procedures in dealing 
with Unaccompanied Children Seeking Asylum, Feb. 1997 S. 5.14 
https://www.unhcr.org/en-us/publications/legal/3d4f91cf4/guidelines-policies-
procedures-dealing-unaccompanied-children-seeking-
asylum.html?__cf_chl_jschl_tk__=7f3d508b2986b51df40e32d2384d76f0679fc5
dd-1583183176-0-
AQHB3W0CCC_YDSGRPQN_Dlp5Ah0iRb8dpyD_JyjpHQ1t4A8ARsbSvsUBRXZu33

https://www.americanbar.org/content/dam/aba/publications/commission_on_immigration/standards_for_children_2018.pdf
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wEfmdoApaxPTwl-_wS_0xqgMyg6zqgaOVS369vKLvszB-
WQ1elz7SUnjWFdwvMSw-n4x9-
5f2TyQdsaKoI8SajxDcfaTRJ47S3vSw_YJfOjK5AdgzZ5pJ-
dY2gNti8SLlVKAOwIeN_QBOeIUreaL_4Mi-
inA0K3f1CL7003qV9nigniDY7r3ioMvYqVE1G767VbUYsQ3PG5jb2yJ5UxK0CJ9oJg
pi0ULffroZlTltIUJQVmZ9ZcQwVDcJ2LGuBir8z1IHl6uGIY9DKjuKGi_Vl6LWIxxDjWn
wxR_r1duIhS6c8vATeEYb2mHNE7qnq6u0MP_V3_q9r40jtlOu9Brv1qiqBaV6opyL
cbYn-EtWWHVYO “Children should be kept informed in an age-appropriate 
manner, about the procedures, what decisions have been made about them, 
and the possible consequences of their refugee status.” 

d. X.A.5. Right to Interpretation and to Have Interpreter Physically Present  
e. X.A.6. Right to Privacy in Adjudication 
f. X.B.2. Structure of Proceedings 
g.  X.B.3. Participants in Immigration Adjudications: 

i. Rule: a. “With the exception of the initial intake interview, an Immigration 
Adjudication concerning a Child shall not take place until the Child is 
represented by an Attorney.” 

h. X.B.4. Child-Friendly Setting 
i. Rule:  a.” In order to facilitate a Child’s full participation at all stages of the 

Immigration Adjudication, a child-friendly environment shall be created and 
maintained.  

ii. Rule: b. “The Adjudicator shall ensure adequate time during the proceedings to 
permit the use of child-sensitive and Developmentally Appropriate questioning 
and a full exploration of the Child’s claims.” 

iii. Comments: “In order to create a child-friendly environment, an Adjudicator 
should consider not wearing a robe, acting more informally, and conducting 
proceedings in a conference room instead of a courtroom.” 

i. X.B.5. Testimony of the Child 
III.  ABA’s 2019 Update Report: Reforming the Immigration System - 

https://www.americanbar.org/content/dam/aba/publications/commission_on_immigration/20
19_reforming_the_immigration_system_volume_1.pdf 

a. Page 29 gets into the issue of VTC. I’d pull some quotes from this and look at cites: 
“Another issue that implicates due process concerns is the heavy reliance on video 
teleconferencing technology (“VTC”) to conduct immigration proceedings. The 2010 
Report highlighted concerns that VTC was undermining the fairness of proceedings by 
“mak[ing] it more difficult to establish credibility and . . . mak[ing] it harder for 
respondents to argue their case.”78 Given concerns about the fairness of such 
proceedings, the 2010 Report recommended that use of VTC be limited to procedural 
(as opposed to substantive) hearings and that respondents should be entitled to 
knowing and voluntary consent to proceeding via VTC.79 Despite such 
recommendations and continuing concerns about the fundamental fairness of resolving 
substantive issues via VTC, immigration courts have relied and likely will rely more on 
VTC to resolve substantive and non-substantive hearings alike and no consent is 
required.80 EOIR invested in upgrading and expanding VTC technology in its hearing 
locations and opened two immigration adjudication centers (“IACs”) designed to hear 
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cases via VTC from all over the country.81 An increasing number of both procedural and 
substantive immigration proceedings (most often for detained noncitizens,82 including 
a recent reported increase in use for detained unaccompanied children held in various 
Office of Refugee Resettlement (“ORR”) shelters83) are resolved using VTC, despite the 
myriad of due process concerns raised.84 The use of VTC should be limited to 
nonsubstantive hearings where the noncitizen has consented to its use. VTC should not 
be used for unaccompanied children, especially detained children. To the extent ORR 
facilities use VTC for proceedings involving children in ORR custody, such use of VTC 
should, at a minimum, be limited to cases where the child is represented and in which 
both the child and counsel consent to its use; if the child is unrepresented, VTC should 
not be used. It is also imperative that technology be improved to limit disruptions, 
improve reliability, and increase engagement in proceedings.85 In addition, “collecting 
more reliable data on VTC hearings and using the information to assess any effects of 
VTC on hearing outcomes” could be helpful.86 EOIR should also be aware that use of 
VTC to adjudicate immigration removal proceedings is likely to disproportionately 
impact disadvantaged detained populations and should take precautions to ensure due 
process is met in those circumstances. EOIR should also be attentive to opportunities to 
leverage technology when it is mutually acceptable to the stakeholders, including to 
alleviate the burden of travel to courtrooms for non-detained noncitizens who must 
appear for non-substantive status checks. Increased immigration from Central American 
countries since 2010 has also highlighted a shortage of qualified interpreters for 
noncitizens in removal proceedings. A noncitizen’s ability to effectively communicate 
with the immigration court and make her case can be hampered by interpretation 
failures and that these failures can undermine due process.87 Without reliable, 
accurate, and consistent translation services, unrepresented noncitizens have little or no 
ability to meaningfully participate. This problem is particularly pronounced for 
noncitizens whose primary language is uncommon or a regional indigenous dialect. We 
recommend EOIR increase efforts to identify, certify, and expand access to qualified 
interpreters in immigration proceedings, particularly interpreters for uncommon 
languages and indigenous regional dialects, so that noncitizens’ due process rights are 
protected.” 
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