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INTRODUCTION  

The large majority of unaccompanied children are able to seek the necessary findings in 

Texas state court in order to apply for Special Immigrant Juvenile (SIJ) status after release from 

Office of Refugee Resettlement (ORR) to live with a sponsor. An unaccompanied child may also 

need to apply for SIJ status while in the custody of ORR if they have no viable sponsor, are in a 

secure facility or long-term foster care program, or are aging out of the jurisdiction of state court.  

ORR custody presents some additional challenges to seeking the necessary findings in state court.    

A custody order, called a Suit Affected the Parent Child Relationship (SAPCR) in Texas, executed 

in line with the Texas Family Code and Texas Rules of Civil Procedure presents the strongest 

opportunity to obtain approval from USCIS.   Obtaining a SACPR for children detained by ORR 

presents some real procedural hurdles that must be overcome.  Historically, practitioners have 

relied on dependency orders using a declaratory judgment as the vehicle for detained youth because 

although more precarious than SAPCRs, USCIS was granting SIJ status. In 2018, USCIS began 

denying all SIJ petitions based on declaratory judgments in Texas, even for children detained by 

ORR which prompted practitioners to explore the options of obtaining a custody order.   In 2019, 

after several federal courts found that some of USCIS’s informal policies were in violation of the 

Administrative Procedures Act or other federal law1, USCIS officially adopted three 

Administrative Appeals Office (AAO) decisions relating to SIJ, Matter of  E-A-L-O-, Matter of D-

Y-S-C- and Matter of A-O-C-2 and updated its Policy Manual chapter on SIJ on November 19, 

2019.3   

 
1 See e.g.  R.F.M. v. Nielsen, No. 18-CV-5068, 2019 WL 1219425 (S.D.N.Y. Mar. 15, 2019)( granting a motion for 

summary judgment in favor of the plaintiffs, several young immigrants between the ages of 18-20 seeking Special 

Immigrant Juvenile status in New York under N.Y. Fam. Ct. Act. 115(a)(jurisdiction of New York family courts over 

proceedings involving abuse, neglect, support, guardianship, and custody), and N.Y. Fam. Ct. Act 661(a)(authority to 

appoint guardian for juvenile aged 18-20 with their consent)); JL v. Cissna, 341 F. Supp. 3d 1048 (N.D. Cal. Oct. 24, 

2018)( granting a motion for preliminary injunction in favor of the plaintiffs, immigrants between the ages of 18-20 

seeking Special Immigrant Juvenile (SIJ) petitions in California under 155 of the California Code of Civil Procedure 

(granting jurisdiction to certain courts to make judicial determinations regarding the custody and care of children)  and 

the Cal. Prob Code 1510.1 (authority to appoint guardian of the person for an unmarried individual between 18 and 

20, with their consent, to make the necessary SIJ findings));  Moreno Galvez, Vicente Ramos, and Munoz Olivera v. 

Cissna, et. al., U.S. District Court Western District of Washington (granting a motion for preliminary injunction in 

favor of the plaintiffs, immigrants between the ages of 18-20 seeking Special Immigrant Juvenile (SIJ) petitions in 

Washington state under RCW 13.90.010 et. seq.(Vulnerable Youth Guardianship Program for individual who has 

turned eighteen years old, but who is not yet twenty-one years old),  RCW 13.34.267 (Extended Foster Care Program), 

and RCW 13.40.300 (Juvenile Offender Proceedings extending custody over juvenile until age 21)); Doe v. Cowan, 

No. 19-CV-11269,U.S. District Court for the District of Massachusetts,  
2 Matter of  E-A-L-O-, Matter of D-Y-S-C- and Matter of A-O-C- (October 15, 2019). 
3 USCIS Policy Manual, Volume 6, Part J (hereinafter “Policy Manual”) 

https://www.uscis.gov/legal-resources/legal-settlement-notices/class-notice-rfm-v-nielsen-18-cv-5068-sdny
https://codes.findlaw.com/ny/family-court-act/fct-sect-115.html
https://codes.findlaw.com/ny/family-court-act/fct-sect-661.html
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=2ahUKEwjn7qnwlJjoAhUJ2qwKHemDB0wQFjACegQIAxAB&url=https%3A%2F%2Fwww.nwirp.org%2Fwp-content%2Fuploads%2F2019%2F07%2F42-order-granting-PI.pdf&usg=AOvVaw1sT9pJSJ12vtVNPp6SdICS
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CCP&division=&title=1.&part=1.&chapter=7.&article=
http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1510.1.&lawCode=PROB
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=2ahUKEwizzIO0lZjoAhUEPK0KHfSoATAQFjACegQIBhAB&url=https%3A%2F%2Fwww.nwirp.org%2Fwp-content%2Fuploads%2F2019%2F03%2FMoreno-Galvez-v-Cissna-_-Mx-for-PI.pdf&usg=AOvVaw0C6-pzLSXgdZw4odIBPbuG
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=2ahUKEwizzIO0lZjoAhUEPK0KHfSoATAQFjACegQIBhAB&url=https%3A%2F%2Fwww.nwirp.org%2Fwp-content%2Fuploads%2F2019%2F03%2FMoreno-Galvez-v-Cissna-_-Mx-for-PI.pdf&usg=AOvVaw0C6-pzLSXgdZw4odIBPbuG
https://app.leg.wa.gov/RCW/default.aspx?cite=13.90
https://app.leg.wa.gov/RCW/default.aspx?cite=13.34.267
https://app.leg.wa.gov/RCW/default.aspx?cite=13.40.300
https://www.pacermonitor.com/public/case/28533063/Doe_et_al_v_Cowan_et_al
https://www.uscis.gov/sites/default/files/USCIS/files/Matter_of_E-A-L-O-_Adopted_Decision_2019-04_AAO_Oct._11_2019.pdf
https://www.uscis.gov/sites/default/files/USCIS/files/Matter_of_D-Y-S-C-_Adopted_Decision_2019-02_AAO_Oct._11_2019.pdf
https://www.uscis.gov/sites/default/files/USCIS/files/Matter_of_A-O-C-_Adopted_Decision_2019-03_AAO_Oct._11_2019.pdf
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We recognize that USCIS’ changing policies make it difficult to determine what might be 

the best option for your child client.  Filing a SAPCR comes with many additional logistics; filing 

a dependency order may bring up some red flags for USCIS that require special attention. This 

memo will outline potential options for state court orders for detained youth, including the risk 

and benefits of each option.  First, we will discuss a child’s capacity to file a lawsuit in light of the 

fact that there may not be an adult, government entity or institution available to file the lawsuit.  

Second, we address service of citation of the lawsuit.  Next, we outline several key requirements 

for a SAPCR order addressing custody, and the challenges that may arise for a child in ORR 

custody. Please note that this memo is not a comprehensive guide to filing a SACPR but focuses 

on challenges specific to detained youth.4  Last, we will address dependency orders in light of the 

new Adopted AAO decisions and revised policy manual.  This option still comes with new 

requirements that may be more difficult to achieve than in the past for the reasons stated below. 

We explore dependency through three different procedural vehicles: declaratory judgment, 

parentage and guardianship proceedings.    

STANDING OF CHILD TO FILE LAWSUIT 

Generally, a child lacks the legal capacity to file a lawsuit on her own.5 A lawsuit can be 

filed on behalf of a minor by a parent, legal guardian, or next friend if the child has no legal 

guardian.6 Parents have the right to represent their child in legal actions and to make other 

decisions of substantial legal significance concerning their child.7  One important exception arises 

during a judicial bypass proceeding under Chapter 33 of the Texas Family Code in which a minor 

can seek a waiver from the court of parental consent for an abortion by filing an application with 

 
4 For more comprehensive information about filing a SACPR suit in Texas, please visit our website 

www.cilacademy.org or reach to us for technical assistance.  
5 See Sax v. Volteler, 648 S.W.2d 661, 666 (Tex. 1983) (“A child has no right to bring a cause of action on his own 

unless disability has been removed.”) (citing Gulf, C. & S.F. Ry. Co. v. Styron, 66 Tex. 421, 1 S.W. 161 (1886); Moke 

v. Fellman, 17 Tex. 367 (1856); Dr. Pepper Bottling Co. v. Rainboldt, 40 S.W.2d 827 (Tex.Civ.App.—Waco 1931, 

writ dism'd).  
6 See In re KC Greenhouse Patio Apts., LP, 445 S.W.3d 168, 172 (Tex.App. – Houston [1st Dist.] 2012, orig. 

proceeding). The case states that “[n]either rule 44 nor rule 173 permits another person to sue as next friend for a 

minor who has a legal guardian or permits a court to replace a legal guardian with another person to act as next friend 

for purposes of pursuing a lawsuit on behalf of a minor.” 
7 See Tex. Fam. Code § 151.001(a)(7). See also, In re Collins, 242 S.W.3d 837, 841-42 (Tex. App. –Houston [14th 

Dist.] 2007, orig. proceeding) (the appellate court found that the trial court erred by appointing counsel to act as a 

child’s next friend because the right to bring a suit on the daughter’s behalf passed to the father when the mother 

died.).  But see Tex. Fam. Code § 33 (judicial bypass of parental consent to abortion).   

http://www.cilacademy.org/


________________________________________________________________________________________________________ 

CILA Memo: Options in State Court for Child in ORR Custody in Texas   Page 4 

Revised April 2020   

the court.8  A child who has no legal guardian may sue and be represented by a next friend, and 

the petition of one suing by a next friend should state that such person has no guardian.9  

If the child is in federal detention and has no parent or legal guardian, a next friend is 

required. There is no obvious prohibition on the attorney acting as next friend, but there may be 

ethical issues to consider. If an attorney acts a child’s next friend, there may be an added 

responsibility to a client under a disability which could be inconsistent with the duties an attorney 

owes to a client.10  In a suit by a next friend, the real party plaintiff is the child and not the next 

friend.11 When a next friend appears on behalf of a minor, the next friend is present in a 

representative capacity only, and the minor remains the real party in interest. A next friend suing 

on behalf of a minor has the same rights concerning such suits as guardians have, including the 

ability to make any decision with respect to the lawsuit on behalf of the minor.12 The next friend 

can waive no right of the person represented nor consent to anything that might be prejudicial.13 

With court approval, a next friend may compromise a suit or agree to judgment, and these 

agreements and compromises are forever binding and conclusive on the party represented.14 A 

next friend is not entitled to any fee for services rendered.15 

Of note for those children who may turn 18 before their proceedings are concluded is that 

the authority of a next friend representing a person expires on termination of the person’s disability. 

The suit does not end for that reason but may proceed in the name of the person who has been 

represented by the next friend if the person chooses. In such a case, the record must show that the 

 
8 See Texas Family Code Code § 33.  Forms are available online in English and Spanish and an attorney and guardian 

ad litem will be appointed for the minor: https://www.txcourts.gov/rules-forms/forms/.  See also J.D. v. Azar, 925 

F.3d 1291, 1338 (D.C. Cir. 2019) (affirming the district court's order preliminarily enjoining the government from 

interfering with unaccompanied minors' access to a pre-viability abortion and vacating the portion of the district court's 

order preliminarily enjoining the government from disclosing (or forcing class members to disclose) information 

related to their pregnancies and abortion decisions).   
9 Tex. R. Civ. P. 44; Byrd v. Woodruff, 891 S.W.2d 689, 704 (Tex. App. –Dallas 1994, writ dism’d) (“The next friend 

is present in a representative capacity only, and the minor remains the real party in interest.”) (citing Gracia v. RC 

Cola—7–UP Bottling Co., 667 S.W.2d 517, 519 (Tex.1984)); Thompson Bros. Lumber Co. v. Bryant, 144 S.W. 290, 

292 (Tex. Civ. App. Galveston 1912, writ ref’d). 
10 See Comment 13 of Rule 1.02 under the Texas Disciplinary Rules of Professional Conduct states “If a legal 

representative has already been appointed for the client, the lawyer should ordinarily look to the representative for 

decisions on behalf of the client.” If an attorney is a child’s next friend, the question is whether the attorney would be 

required to make decisions on behalf of the client and not solely rely on the client’s expressed interests.  
11 In re Bridgestone Americas Tire Operations, LLC, 459 S.W.3d 565, 573 (Tex. 2015). 
12 Tex. R. Civ. P. 44(1); Intracare Hosp. North v. Campbell, 222 S.W.3d 790, 798 (Tex. App. Houston 1st Dist. 2007). 
13 Bly v. Harvey, 397 S.W.2d 893, 895 (Tex. Civ. App. Texarkana 1965, writ ref’d n.r.e., June 1, 1966). 
14 Tex. R. Civ. P. 44(2). 
15 Williams v. Sinclair-Prairie Oil Co., 135 S.W.2d 211, 218 (Tex. Civ. App. Texarkana 1939, writ dism’d judgm’t 

cor.). 

https://www.txcourts.gov/rules-forms/forms/
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suit is being pursued by that person individually, and it is proper to strike out the name of the next 

friend. 16 

SERVICE OF CITATION (DUE PROCESS IN STATE COURT)  

Next, we discuss service of citation of lawsuits generally as a reminder that service of 

citation on persons with an interest in the suit is almost always required in custody or dependency 

proceedings in Texas.  The Policy Manual states that “[j]uvenile courts should follow their state 

laws on issues such as when to exercise their authority, evidentiary standards, and due process.”17  

Below we will discuss Texas law and rules of civil procedure as may be applied in your SIJ case 

for a detained youth. 

A. Texas Rules: Service of Citation  

 Texas Rule of Civil Procedure 124 provides the umbrella for all civil cases in Texas: 

 

In no case shall judgment be rendered against any defendant unless upon service, 

or acceptance or waiver of process, or upon an appearance by the defendant, as 

prescribed in these rules, except where otherwise expressly provided by law or 

these rules. 

 

Whether you are filing a Suit Affecting the Parent-Child Relationship, a suit for declaratory 

judgment, a petition for guardianship, or motion in juvenile delinquency or child welfare 

dependency suit, you must follow the Texas Rules of Civil Procedure regarding service.  There is 

a hierarchy of allowed mechanisms for service of citation that are beyond the scope of this memo.18    

The option of service of citation by publication is permitted when the Respondent cannot be 

identified or located; it should be used as a last resort and requires the appointment of an attorney 

ad litem for the missing party at the cost of the petitioner.19  Each of the subject matter codes may 

also have their own specific requirements for service of citation.  For example, § 102.009 of the 

 
16 Drescher v. Morgan, 251 S.W.2d 173, 174-75 (Tex. Civ. App. Fort Worth 1952, writ refused n.r.e.). 
17 Chapter 3.A.1., https://www.uscis.gov/policy-manual/volume-6-part-j-chapter-3 
18 Those rules can be found in Texas Rules of Civil Procedure 99- 124. 
19 See Tex. R. Civ. Proc. 109 et al.  See also CILA Legal Update, When and How to Use Service of Citation by 

Publication in Texas SIJS Cases, available at: http://www.cilacademy.org/2019/05/17/when-and-how-to-use-service-

of-citation-by-publication-in-texas-sijs-cases/ 
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Texas Family Code specifies all parties entitled to citation in a Suit Affecting the Parent Child 

relationship.  Texas Civil Practice and Remedies Code § 37.006 requires the inclusion of “all 

persons who have or claim any interest that would be affected by the declaration.” Texas Estates 

Code §1051.103 outlines who is entitled to service of citation of an application for guardianship 

which includes parents and any “person having control of the care and welfare of the proposed 

ward.” There are very limited instances in which an ex parte hearing, without notice to those 

entitled to citation, can be conducted.   For example, an  ex parte temporary restraining order 

(TRO) under § 105.001(c) of the Texas Family Code can be granted without a hearing based on a 

verified affidavit of your client, and only lasts 14 days “unless within the time so fixed the order, 

for good cause shown, is extended for a like period.”20 The petitioner would have to show in their 

affidavit attached to the motion for TRO specific facts showing that irreparable injury, loss, or 

damage will result before notice is served and a hearing held as would be required in a regular 

civil matter under the Texas Rules of Civil Procedure.   Keep in mind that the TRO may not 

otherwise contain the qualifying determinations for an SIJ adjudication, and may butt up against 

the Policy Manual requirements for orders.21  Similarly, there is an emergency jurisdiction 

provision of the UCCJEA found in Texas Family Code § 152.204 which provides temporary 

emergency jurisdiction if “the child has been abandoned or it is necessary in an emergency to 

protect the child because the child, or a sibling or parent of the child, is subjected to or threatened 

with mistreatment or abuse.”  However, the service provisions of section 152.205 remain in 

effect.22   

SUIT AFFECTING PARENT CHILD RELATIONSHIP 

B. Standing: Who can file the suit? 

Texas Family Code § 102.003 outlines who is generally authorized to file a suit affecting the 

parent child relationship in Texas. Note that no one can file an original suit that only seeks 

possessory conservatorship.23  A court does not need to address all issues contemplated in a 

 
20 See Tex. R. Civ. P. 680.  
21 See Section 3.A.2 https://www.uscis.gov/policy-manual/volume-6-part-j-chapter-3 
22 §152.205(a) (“Before a child custody determination is made under this chapter, notice and an opportunity to be 

heard in accordance with the standards of Section 152.108 must be given to all persons entitled to notice under the 

law of this state as in child custody proceedings between residents of this state, any parent whose parental rights have 

not been previously terminated, and any person having physical custody of the child.”) 
23 See Tex. Fam. Code § 102.004(b).   
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SAPCR proceeding in one case. If the court does not have the authority to resolve all matters in 

the suit, it can still resolve the issues for which it does have jurisdiction.24  

Persons include a parent of the child, including a man alleging himself to be a parent of the 

child; a child through a representative authorized by the court; a guardian of the person or estate 

of the child; a custodian or person who has the right of visitation to the child; a foster parent of 

a child placed by the Department of Family and Protective Services (DFPS) for at least 12 months 

not ending more than 90 days before filing of the suit; a person, other than a foster parent, who 

has had actual care, custody, and control of the child for at least six months ending not more 

than 90 days before filing suit; a person with whom the child and a now deceased parent, guardian 

or managing conservator have been residing for past six months ending not more than 90 days 

before suit; a person designated as a prospective adoptive parent in written statement to confer 

standing, or designated as managing conservator in an affidavit of relinquishment or to whom 

consent to adopt was given; a licensed child placing agency; a government entity; or DFPS.  

Additionally, there are two different circumstances when grandparents or relatives within the 

3rd degree of sanguinity have standing.25 A relative within the 3rd degree of sanguinity26 has 

standing when both parents are dead, both parents (or a surviving parent) or a managing 

conservator consent, or when the order requested is necessary because the child’s present 

circumstances would significantly impair the child’s physical health or emotional development. 

Id.  Note that in neither instance is there a requirement that the child have lived with the relative. 

However, a relative may also be able to seek standing under § 102.003(9) if they have had actual 

care, custody or control over the child for the past six months (in the absence of death or consent 

of parents or risk of impairment to child). We highlight a few examples of people and agencies 

with standing below.   

 
24 See Tex. Fam. Code §102.012. 

25 Compare Tex. Fam. Code § 102.003(13) with § 102.004. 
26 An individual's relatives within the third degree by consanguinity are the individual's: (1)  parent or child (relatives 

in the first degree); (2)  brother, sister, grandparent, or grandchild (relatives in the second degree);  and (3)  great-

grandparent, great-grandchild, aunt who is a sister of a parent of the individual, uncle who is a brother of a parent of 

the individual, nephew who is a child of a brother or sister of the individual, or niece who is a child of a brother or 

sister of the individual (relatives in the third degree). See Tex. Gov’t Code § 573.023(c). 
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Parent or Relative Standing 

The child who is detained by ORR may have a parent or relative in the United States with 

standing to file a suit for custody based on their relationship rather than shared residency. The 

main challenge in filing a suit while the child is detained (for example if the child is close to turning 

18 or ORR has determined that the child cannot be released) is that parent and child may be in two 

different states or counties within a state.  Jurisdiction for the suit will likely lie in the county and 

state where the child is detained.  Finding an attorney who is licensed in the state where the child 

is detained, and also find an attorney willing to represent the parent living in another state or county 

may present challenges. Not to mention the logistical challenges of having a parent travel to testify 

or seek telephonic testimony.  

State Government Standing 

The State of Texas has standing to file a SAPCR through the Department of Family and 

Protective Services (DFPS), the state agency that oversees the child protection program in Texas 

including the foster care system. DFPS is authorized to file a suit as provided by Chapter 262 of 

the Texas Family Code when there is a continuing danger to the physical health or safety of the 

child caused by an act or failure to act of the person entitled to possession of the child, allowing 

the child to remain in the home would be contrary to child’s welfare and reasonable efforts have 

been made to prevent or eliminate the need to remove the child from the home.27 The Family Code 

also authorizes “a government entity” other than DFPS to have standing in SAPCR suit, defined 

as “the State or a political subdivision or agency of the state.”28  For example, the Attorney General 

has standing to file “child support actions” including paternity determinations and child support 

orders under Chapter 231 of the Texas Family Code.29 

The Texas Family Code does not authorize the federal government to file a SAPCR.  When 

children are placed into the custody of the federal government by reason of their immigration 

status, the Director of Office of Refugee Resettlement (ORR) is responsible for coordinating and 

 
27 See Tex. Fam. Code § 262.113. 
28 See Tex. Fam. Code § 101.014. 
29 See, e.g.,  In Interest of C.Y.K.S., 549 S.W.3d 588, 590 (Tex. 2018) (AG had standing in petition challenging the 

assessment of appellate costs against another party in child support modification suit); Rivera v. Office of Atty. Gen., 

960 S.W.2d 280, 281 (Tex. App.—Houston [1st Dist.] 1997, rehearing overruled) (standing to file child support 

enforcement action after child is emancipated). 
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implementing their care and placement.30 In this context, “custody” refers to the temporary 

placement of unaccompanied children rather than legal conservatorship of the child. 

Standing of Licensed Child Placing Agency  

A licensed child placing agency also has standing to file a SAPCR suit in Texas, defined 

as a person, including an organization or corporation, licensed or certified under Texas Human 

Resources Code chapter 42 by the DFPS to place children in a child care facility, agency foster 

home, agency foster group home, or adoptive home.31  ORR shelters are required to be licensed 

by the State of Texas.32 Therefore, an agency who takes custody of the child on behalf of the 

federal government may have standing to file an original suit for managing conservatorship of the 

child.  This would be especially applicable for a child who is placed in the Unaccompanied 

Refugee Minor (URM) program (more details below).33   

Intervention vs. Respondent 

Certain individuals are entitled to service of citation of a SAPCR regardless of who files 

the petition.34 Those individuals include parents, alleged fathers, persons entitled to 

conservatorship or possession and access, guardians, and those required to support the child by 

law.  However, any person who has or who may assert an interest in the child may file a suit.  In 

other words, if the person best suited to be appointed managing conservator does not file the suit, 

you can serve them as a Respondent.   

The Texas Family Code also provides standing to some individuals to intervene in a case 

even if they don’t have standing to file an original suit. Any party may intervene in a civil suit, 

subject to being struck by the court upon the motion of any party.35  One such example might be a 

grandparent who intervenes in a SAPCR suit to seek possession and access rights rather than 

 
30 See 6 U.S. Code § 279(b). 
31 See Tex. Fam. Code §§ 102.003(7); 101.017.  
32 See Flores Settlement Agreement at § 3.1. See also Texas Health and Human Services, Minimum Standards for 

General Residential Operations, available at https://hhs.texas.gov/sites/default/files/documents/doing-business-with-

hhs/provider-portal/protective-services/ccl/min-standards/chapter-748-gro.pdf 
33 See https://www.acf.hhs.gov/orr/programs/urm/about. 
34 See Tex. Fam. Code § 102.009. 
35 See Tex. R. Civ. Proc. 60. 

https://www.acf.hhs.gov/orr/programs/urm/about
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custody rights. A party who is interested in becoming the managing conservator in a SAPCR, 

subject to the requirements detailed below, could file an intervention if they are not the petitioner.   

C. Jurisdiction: Does Texas have the required jurisdiction over the case? 

In Rem Jurisdiction  

The next step in determining whether a petition for custody in state court may be filed for a 

child detained by ORR is to identify which state or country has initial custody jurisdiction (in rem 

jurisdiction) under the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) 

which establishes the requirements for in rem jurisdiction over custody.36 Texas has adopted the 

UCCJEA in Chapter 152 of the Texas Family Code. Texas Family Code § 152.201 specifies when 

a Texas court has subject matter jurisdiction to make an initial custody determination.  There are 

four instances when a Texas court has that jurisdiction. 

a. Texas is the home state of the child; 

b. The child has no home state, and the child and at least one person acting as a parent 

have a significant connection to Texas, along with substantial relevant evidence in this 

state;  

c. the child’s home state has declined jurisdiction, and the child and at least one person 

acting a parent have a significant connection to Texas, along with substantial relevant 

evidence in this state; or 

d. no state has jurisdiction or any state with jurisdiction has declined it.37 

The primary consideration in determining child custody jurisdiction is defining the child’s 

home state, or the state in which a child lived with a parent or a person acting as a parent for at 

least six consecutive months immediately before the commencement of a child custody 

proceeding.38 A period of temporary absence of a parent or a person acting as a parent is part of 

that period. A foreign country is treated as a state of the United States for the purposes of 

determining initial child custody.39 A person acting as a parent includes someone who has both 

physical custody and legal custody or a right to legal custody (i.e. standing). Whether a person has 

 
36 Note that some aspects of family law, such as parentage and child support, may also require personal jurisdiction.  

See Tex. Fam. Code §§ 159.201; 160.604.  If the court does not have jurisdiction over all matters in a suit, it may still 

resolve those issues for which is does have jurisdiction.  See Tex. Fam. Code § 102.012. 
37 See Tex. Fam. Code §§ 152.201; 152.207; 152.208. 
38 See Tex. Fam. Code § 152.102(7). 
39 See Tex. Fam. Code § 152.105. 
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standing to file the suit is a separate question from whether the court has home state jurisdiction 

over the child.    

Note that if the country of origin was the child’s home state, then you must wait for six 

months in the placement in Texas before filing, or ask the court with jurisdiction to decline it. If 

the child is detained by ORR for the requisite six months, the strongest argument may be that after 

six months the child has no home state because they have not been living with a parent or person 

acting as a parent (since ORR does not take legal custody of the child or have standing). If the 

child had no home state before coming to the United States, you can file at any time so long as you 

meet the other requirements under the UCCJEA. The determinative date for the end of the six-

month period is the date of filing of the suit.40 In other words, you can’t file before six months with 

the idea that six months will have passed before the order is finalized. This area of law gets fairly 

complicated so you will likely want to be very specific in your pleadings, and/or submit a brief to 

the court on why your client meets the jurisdiction requirement.   Here are a few examples to bring 

the different issues to life:  

Example 1: No home state, no reunification options 

A child lived with a grandparent in El Salvador from age 5 until 16 when the child traveled 

for two months to arrive in the United States unaccompanied, has been detained in ORR for three 

months and has no parent or relative with standing available to reunify with in the United States. 

An argument can be made that the child had no home state because he was not living with a parent 

in El Salvador and you can file in Texas (where the child is detained) so long as you show that the 

child has a significant connection to the state and substantial evidence of their care in the state.   

Example 2: Home country is home state, no reunification options 

Same facts as above except the child was living with a parent in El Salvador before coming 

to the United States. You would have to wait an additional month (total of six months) for El 

Salvador to lose home state status before filing a petition.   

 
40 See Arnold v. Price, 365 S.W.3d 455, 460 (Tex. App.—Ft. Worth, 2011). 
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Example 3: Home country is home state, reunified with non-parent 

A child lived with mother in Honduras from birth until age 12, traveled for one month to 

arrive in the United States unaccompanied, spent three months in an ORR shelter in Washington 

state before being released to an aunt in Texas for one month before seeking your assistance in 

filing a petition for custody and SIJ findings: home state is Honduras.   Texas will only gain 

jurisdiction when the child has been living outside of Honduras for six months, and therefore no 

longer has a home state because he is not living with a parent or a person acting as a parent. In this 

instance, the child must wait 2 additional months after release before he no longer has a home state 

at which point Texas may have jurisdiction so long as you show that the child has a significant 

connection to the state and there is substantial evidence regarding their care in the state. However, 

depending on which standing provision is utilized, the child may need to live with aunt for six 

months for aunt to gain standing. If standing is sought under Tex. Fam. Code § 102.003(13) or 

§ 102.004, there is no six-month residency requirement with the person seeking custody.   

Example 4:  Home country is home state, reunified with parent 

Same facts as above except child is released to father (the other parent). The father 

automatically has standing so he would only need to wait two months until Honduras was no longer 

the home state of the child.   

If there has been a previous custody determination in any other state or country, there are 

an additional set of rules to determine which state has continuing exclusive jurisdiction. This topic 

is beyond the scope of this memo but should be flagged for follow up in the event it arises in your 

case.   

Personal Jurisdiction 

 Unlike a child custody determination, which requires subject-matter jurisdiction, a 

parentage or child support determination requires personal jurisdiction in order to give the court 

the power to impose a personal obligation on a party.  The grounds for exercising personal 

jurisdiction are found in chapter 102 of the Texas Family Code.41 An individual can consent to 

personal jurisdiction by signing a waiver of service.42  Be sure to look closely at the USCIS Policy 

 
41 See Tex. Fam. Code § 102.011. 
42 See Tex. Fam. Code § 159.201(a)(2). 
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Manual regarding parentage in relation to the non-viability of reunification with one or both 

parents.43   

D. Venue: Where should the suit for custody be filed? 

Once jurisdiction is established, the proper venue (i.e. which county in the State of Texas) 

should be determined.  Venue in Texas for most original SAPCRs is in the county where the child 

resides.44 A child’s residency is typically defined by the residency of his parents. If the child’s 

parents do not live in Texas, or in the United States, an argument should be made for one of the 

exceptions to the definition of residency under § 103.001(c).  For example, arguing that the child 

is in the actual care, custody or control of an adult other than a parent; that the person whose 

residence would otherwise determine venue has left the child in the care and control of an adult; 

or the child is not under the actual care, control, and possession of an adult, would result in venue 

being proper in the country where the adult lives, or where the child is found.45  If the parent lives 

within the same state but a different county, it might be worth making an argument for venue 

in the county where the parent resides.   

E. Conservatorship  

A suit to establish conservatorship must resolve both conservatorship and possession and 

access.46 Because a conservator must be appointed, a child detained by ORR will not be able to 

pursue a child-custody determination unless a parent, competent adult, the Department of Family 

and protective Services (DFPS), or a licensed child-placing agency steps in to take on that role.47 

A managing conservator, either sole or joint, is granted certain exclusive rights to make decisions 

for the child.48 A possessory conservator is designated by the court as having rights to visitation 

and access to the child.49 If the person who seeks to be appointed managing conservator is not the 

person who filed the petition in the suit, they should be served with the suit as a Respondent.50   

 
43 https://www.uscis.gov/policy-manual/volume-6-part-j-chapter-2 
44 See Tex. Fam. Code § 103.001(a).   
45 See Tex. Fam. Code § 102.001(c)(3), (4), (5), (7). 
46 See Tex. Fam. Code §§ 153.005, 153.006. 
47 Id. 
48 See Tex. Fam. Code §§ 153.132, 153.371. 
49 See Tex. Fam. Code §§ 153.074, 153.192.   
50 See Tex. Fam. Code § 102.009. 
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Parent Conservatorship 

Parents have certain rights and duties to their children, but they can be modified. Before 

these rights and duties can be modified, there are statutory presumptions that must be rebutted. A 

parent can request to become the sole managing conservator (SMC) thereby limiting the rights of 

the other parent, but must overcome the presumption that both parents acting as joint managing 

conservators is in the best interest of the child.51  For example, if a parent presents credible 

evidence of a history or pattern of past or present child neglect, or physical or sexual abuse, or 

domestic violence, the Texas Family Code prohibits the appointment of joint managing 

conservatorship.52 Additionally, the presumption can be overcome if the appointment would not 

be in the child’s best interest because it would significantly impair the child’s physical health or 

emotional development.53 The presumption for possessory conservatorship still applies so if one 

parent is appointed SMC, then the other parent must be appointed possessory conservator unless 

the court finds that the appointment would not be in the child’s best interest and that the 

appointment would endanger the physical or emotional welfare of the child.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   

Nonparent Conservatorship 

The Texas Family Code presumes that it is in the best interest of the child for one parent 

to be SMC or both parents to be JMC. A nonparent can overcome this “parental presumption” by 

providing evidence that the parent(s) has a history of domestic violence, appointment of the 

parent(s) would significantly impair the child’s physical health or emotional development, or the 

parent(s) voluntarily relinquished possession of the child.54  If a nonparent overcomes the parental 

presumption and is appointed SMC, then the other parent(s) must be appointed possessory 

conservator unless the court finds that the appointment would not be in the child’s best interest 

and that the appointment would endanger the physical or emotional welfare of the child.55           

 
51 See Tex. Fam. Code § 153.131(b).   
52 See Tex. Fam. Code § 153.004.   
53 See Tex. Fam. Code § 153.131.   
54 See §§ Tex. Fam. Code 153.004, 153.131, 153.373. 
55 See Tex. Fam. Code § 153.191. 
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Licensed Child Placing Agency as Conservator 

A licensed child placing agency can be appointed as SMC of a child.  If the child is in the 

physical custody of a licensed child placing agency without an option for release (i.e. in ORR Long 

Term Foster Care), then it may be worth reaching out to the agency to explore their ability to be 

appointed as conservator of the child.  A request for specific consent (see below) must be 

considered if the child will be moved from one shelter to another placement. 

Federal Government as Conservator 

The federal government cannot seek conservatorship. Title 6,  § 279 of the United States 

Code makes clear that the role of the ORR is the temporary placement of unaccompanied children. 

Individual states, not the federal government, are tasked with the delivery of child protection, child 

welfare, and adoption services. The unaccompanied children’s program at ORR has different 

shelter types, including long-term foster care, but ORR does not take legal custody of the child.  

Unaccompanied Refugee Minor Program 

The Unaccompanied Refugee Minor (URM) program started in the early 1980s to address 

refugee children entering the US without a parent or legal guardian. These children required long-

term care, and the URM program was created to address this need.56 Since its inception, the 

program has expanded to include children with a grant of asylum, SIJ,  or U-status recipients or 

found to be a victim of human trafficking.57 For the latter, a child may be eligible regardless of 

whether the trafficking occurred in the United States, in the child’s home country, or in transit.  

If a child is granted an eligibility letter by the Office on Trafficking In Persons (OTIP), 

they may be eligible for the URM program and could subsequently seek SIJ through the state 

licensed child placing agency in which they are placed. When a child is placed in a URM program, 

the agency receiving the child must seek custody of the child in order to receive refugee benefits, 

and SIJ findings could be sought at that time.  

 
56 See 8 USC 1255(d). 
57 See 8 USC 1232(c)(2)(A), (d)(4)(A). 
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F. Specific Consent and Custody Orders 

The “specific consent” requirement found in the SIJ statute was altered by the Trafficking 

Victims Protection Reauthorization Act of 2008. The statute now states: “no juvenile court has 

jurisdiction to determine the custody status or placement of an alien in the custody of the 

Secretary of Health and Human Services unless the Secretary of Health and Human Services 

specifically consents to such jurisdiction.”58 Prior to this change, the Secretary of the Department 

of Homeland Security held this authority. 

In 2008, several SIJ applicants filed a class-action lawsuit challenging the government’s 

practices with regard to SIJ status.59 Perez-Olano resolves the issue of when a minor in ORR care 

was required to request specific consent from Immigration and Customs Enforcement (ICE). The 

court found that “…a state court's SIJ-predicate order-that includes findings of dependency, abuse, 

neglect, and abandonment, and the child's best interests—does not alter a minor's custody status 

or placement, unless the state court additionally seeks to alter a particular child custody 

arrangement, assigns the child to a foster home, or takes some similar action.” Id. Although the 

Settlement Agreement expired in December 2016, the USCIS policy for requesting specific 

consent remains unchanged. 

If filing a SAPCR for a child in ORR custody, specific consent is likely required since it 

alters a child’s custody arrangement. Requests for specific consent can be made directly to ORR 

by completing the “Request for Specific Consent to Juvenile Court Jurisdiction found at:  

https://www.acf.hhs.gov/orr/resource/unaccompanied-childrens-services. 

DEPENDENCY ORDERS 

A. The Policy Regarding Dependency   

The SIJ statute and policies require either “custody” or “dependency” findings in a state 

court order.  Specifically, the policy manual Ch. 2.C.1 – (Dependency or Custody) incorporates 

Matter of E-A-L-O- and cites the 5th Circuit decision in Budhathoki v. Nielsen for its policies 

regarding dependency orders.  For orders without custody determinations, the highest hurdle is 

overcoming the 5th Circuit’s definition of dependency as applied by USCIS to children in 

detention. In Deepak Budhathoki, et al v. Kirstjen Nielsen, Secretary, et al, the 5th circuit held that 

 
58 8 USC 1101(J)(iii)(I). 
59 See Perez-Olano v. Gonzalez, 248 F.R.D. 248, 264 (C.D. Cal. 2008). 

https://www.acf.hhs.gov/orr/resource/unaccompanied-childrens-services
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a Suit Affecting the Parent Child Relationship (SAPCR) which ordered child support to be paid 

for a child over the age of 18 did not meet Congress’ requirement that an SIJ beneficiary either be 

“declared dependent” on the court or “placed under the custody of an agency or department of a 

State, or an individual or entity appointed by a State or juvenile court.”60 Specifically, the 5th 

Circuit found that in the absence of an order issuing custody, the state court did not make any 

findings that would constitute “dependency.” Finding no state law basis for dependency in Texas, 

the 5th created its own definition: 

 

“’Dependent’ for SIJ purposes . . . demands that a state court do more than 

impose a financial obligation on parents. [B]efore a state court ruling constitutes a 

dependency order, it must in some way address custody or at least supervision.”61 

 

Unfortunately, USCIS began using this definition outside of the child support context for 

most of 2019.  Specifically, the Administrative Appeals Office (AAO) found that “a qualifying 

dependency order must in some way encompass custody.”62 One USCIS Field Office went so far 

as to say “[a] Texas court cannot make a qualifying finding of dependency because there is no 

dependency statute in Texas. . . ORR custody is neither dependency, nor a placement with a state 

agency or individual. . . [r]ather ORR is federal custody and the state court judge cannot ‘place’ a 

child in federal custody." In other words, a child would not be eligible for SIJ status unless a court 

makes orders for custody of the child outside of the federal ORR system. This argument was hard 

to combat without a state law defining dependency in state court in Texas.63  We have heard from 

 
60 Budhathoki v. Nielsen, 898 F.3d 504, 511 (5th Cir. 2018). 
61 Id. at 513. 
62 See, e.g., Matter of S-E-R-R-, (Unpublished AAO)  available at 

https://www.uscis.gov/sites/default/files/err/C6%20-

%20Dependent%20of%20Juvenile%20Court/Decisions_Issued_in_2018/DEC192018_03C6101.pdf. 
63 The only current reference to “dependency” in Texas law are the following:  

Tex. Gov’t Code § 24.601(b)(4): “A family district court has primary responsibility for cases involving family law 

matters.  These matters include: (4) child welfare, custody, support and reciprocal support, dependency, neglect, and 

delinquency.” 

Tex. Fam. Code § 152.102(4): “’Child custody proceeding’ means a proceeding in which legal custody, physical 

custody, or visitation with respect to a child is an issue.  The term includes a proceeding for divorce, separation, 

neglect, abuse, dependency, guardianship, paternity, termination of parental rights, and protection from domestic 

violence in which the issue may appear.” 

Tex. Fam. Code § 60.010: Uniform Interstate Compact on Juveniles explicitly defines a court under that section 

as “any court having jurisdiction over delinquent, neglected, or dependent children.”  

https://www.uscis.gov/sites/default/files/err/C6%20-%20Dependent%20of%20Juvenile%20Court/Decisions_Issued_in_2018/DEC192018_03C6101.pdf
https://www.uscis.gov/sites/default/files/err/C6%20-%20Dependent%20of%20Juvenile%20Court/Decisions_Issued_in_2018/DEC192018_03C6101.pdf
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many advocates that SIJ petitions were issued a Notice of Intent to Deny, denied or in a few 

instances revoked because of this policy.   

  The updated policy manual defers to state welfare law’s definitions of dependency while 

providing some guidance that a dependent child’s maltreatment is typically “legally sufficient to 

support state intervention on behalf of the child.” Footnote 12 goes on to state:  

Intervention by a juvenile court on behalf of a dependent child generally 

involves a determination regarding the care and custody of the child or the 

provision of child welfare services or both. If a custodial placement is being made, 

the order should state where or with whom the child is being placed. If the court is 

providing relief through child welfare services, the order or supplemental 

evidence should reference what type of services or supervision the child is 

receiving from the court. For example, court-ordered child welfare services may 

include psychiatric, psychological, educational, occupational, medical or social 

services, services providing protection against trafficking or domestic violence, or 

other supervision by the court or a court appointed entity. See, for example, U.S. 

Department of Health and Human Services, Child Welfare Information Gateway, 

How the Child Welfare System Works (PDF). See Budhathoki v. Nielsen (PDF), 

898 F.3d 504, 513 (5th Cir. 2018) (concluding “that before a state court ruling 

constitutes a dependency order, it must in some way address custody or at least 

supervision”). (emphasis added).  

 

Thus, in addition to a finding of dependency, practitioners should also cite to the specific 

interventions being provided to the child, such as the interventions and services being offered to 

the child while in the custody of ORR.  

USCIS also revamped its policy on consent, reiterating that they will only consent to grant 

of SIJ when the juvenile court has granted some form of relief to the child.64  Positively, USCIS 

removed language requiring a USCIS determination that the court made an “informed decision.”  

The policy now only requires the order to include sufficient state court intervention to satisfy 

USCIS that the court order was for a “bona fide” purpose and not just for an immigration benefit.  

The policy manual specifies that “an order with [only] factual findings to enable a person to file a 

 
64 Policy Manual, Section D, https://www.uscis.gov/policy-manual/volume-6-part-j-chapter-2 

https://www.childwelfare.gov/pubPDFs/cpswork.pdf
http://www.ca5.uscourts.gov/opinions/pub/16/16-51449-CV0.pdf
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petition for SIJ classification” would not be sufficient.65  In Matter of E-A-L-O-, one of USCIS’ 

Adopted AAO Decisions, USCIS found that an order with no dependency findings but rather four 

factual findings with no reference to state law did not meet the standard for consent.  USCIS goes 

on to state, “[t]he Petitioner has not shown that the court decree provided him with any protective 

or remedial relief …apart from findings enabling him to file an SIJ petition with USCIS.” Since 

the issuance of the new policy memo, CILA has heard reports of sporadic and inconsistent 

approvals of dependency orders for cases that had been pending for many years.  Below, we make 

some suggestions for what we believe will provide the strongest opportunity to succeed with a 

dependency order.   

B. Meeting the higher definition of dependency  

In some ways, the revised policy leaves the door open for dependency orders outside of the 

state child welfare context.  In others, it affirms the restrictive definition set forth by the 5th Circuit 

in Budhadthoki as applied to youth detained by ORR.  We will discuss each in the following 

sections.   

State Law Basis  

The policy manual reiterates that the dependency determination must be made under 

relevant state law and that USCIS should rely “on the expertise of the juvenile court in making 

child welfare decisions”  and will not “reweigh the evidence to determine if the child was subjected 

to abuse, neglect, abandonment, or a similar basis under state law.”66  There is no stated definition 

of dependency under Texas law.  Despite this, the term is used in describing the very jurisdiction 

of a family district court in the Texas Government Code at § 24.601(b)(4): “A family district court 

has primary responsibility for cases involving family law matters.  These matters include: (4) child 

welfare, custody, support and reciprocal support, dependency, neglect, and delinquency.” The 

Texas Family Code also uses the term in defining a child custody proceeding at § 152.102(4): 

“‘Child custody proceeding’ means a proceeding in which legal custody, physical custody, or 

visitation with respect to a child is an issue.  The term includes a proceeding for divorce, separation, 

neglect, abuse, dependency, guardianship, paternity, termination of parental rights, and protection 

from domestic violence in which the issue may appear.” In addition to the instances of dependency 

 
65 See also Matter of  E-A-L-O- , Adopted Decision 2019-04 (AAO Oct. 11, 2019) 
66 Policy Manual, 2.C.1 and D. https://www.uscis.gov/policy-manual/volume-6-part-j-chapter-2 

https://www.uscis.gov/sites/default/files/USCIS/files/Matter_of_E-A-L-O-_Adopted_Decision_2019-04_AAO_Oct._11_2019.pdf
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above, the term is still used in other areas of the Texas Family Code. For example, Texas has 

adopted the Uniform Interstate Compact on Juveniles which explicitly defines a court under that 

section as “any court having jurisdiction over delinquent, neglected, or dependent children.”67 

Dependency was previously defined at Vernon’s Texas Civil Statute § 2330.68 The statute 

stated, “The term ‘dependent child’ or ‘neglected child’ includes any child under sixteen years of 

age who is dependent upon the public for support or who is destitute, homeless or abandoned; or 

who has not proper parental care or guardianship… .” The statute was repealed in 1974 with the 

introduction of the Texas Family Code.69 Dependency was no longer explicitly defined but the 

new Code used the word “dependent” at § 17.04 for protection of children in emergencies by 

requiring a “showing that the child is apparently without support and is dependent on society for 

protection….” § 17.04 was amended in 1979 and the language referencing a child being dependent 

on society for protection was replaced70 with wording that in emergency situations where 

governmental entities step in to protect children, “if the court finds sufficient evidence to satisfy a 

person of ordinary prudence and caution that there is a danger to the physical health and safety of 

the child, the court shall issue appropriate temporary orders….”71 All of this language was 

subsumed by the creation of Title 5 of the Family Code in 1995.  Below, we offer some suggestion 

on citing dependency under state law (outside of the child support context).   

1. Common Usage  

One option for defining dependency under Texas law is to argue that the court should use 

the term’s common meaning because statutory interpretation is a question of law in Texas.72 The 

Code Construction Act73 states: “(a) Words and phrases shall be read in context and construed 

 
67 Tex. Fam. Code §60.010 (emphasis added). 
68See Hendricks v. Curry, 401 S.W.2d 796, 800 (Tex. 1966) (citing Article 2330 of Vernon’s Civil Statutes); see also 

Dependency hearings date back to 1907. Texas DFPS Annual Report, 1987 available at  

https://www.dfps.state.tx.us/About_DFPS/Annual_Report/1987/pdf/ar-cps87.pdf.; see also 1911 Revised Civil 

Statutes and Revised Criminal Statutes of Texas, Title 38, Chapter 1, Article 2184  available at 

https://www.sll.texas.gov/library-resources/collections/historical-texas-statutes/.  Between 1911 and 1974 the title and 

section was switched Title 43, Sec 2330. See e.g. 1948 Vernon's Texas Statutes, available at 

https://www.sll.texas.gov/library-resources/collections/historical-texas-statutes/. 
69 Arts. 2330 to 2337. Repealed by Acts 1973, 63rd Leg., p. 1458, ch. 543, § 3, eff. Jan. 1, 1974. Tex. Rev. Civ. Stat. 

Ann. art. 2330 (West). 
70 Acts 1979, 66th Leg., ch. 643, §4, eff. Sept. 1, 1979. 

71 § 17.04, 1979. Repealed in 1995. 

72 Cortez v. State, 469 S.W.3d 593, 595 (Tex. Crim. App. 2015) 
73 The Code Construction Act specifically applies only to code provisions enacted after 1967 as part of the state’s 

continuing statutory revision program. Tex. Gov’t Code § 311.002. 

https://www.dfps.state.tx.us/About_DFPS/Annual_Report/1987/pdf/ar-cps87.pdf
https://www.sll.texas.gov/library-resources/collections/historical-texas-statutes/
https://www.sll.texas.gov/library-resources/collections/historical-texas-statutes/
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according to the rules of grammar and common usage. (b) Words and phrases that have acquired 

a technical or particular meaning, whether by legislative definition or otherwise, shall be construed 

accordingly.”74 In State v. Shumake, 199 S.W.3d 279, 284 (Tex. 2006), the court states: “We may 

consider other matters in ascertaining legislative intent, including the objective of the law, its 

history, and the consequences of a particular construction.75 Furthermore, Odoms v. Batts, points 

out that, “[i]t is settled law in this State that every word in a statute is presumed to have been used 

for a purpose; and it is a cardinal rule of statutory construction that each word is to be given effect 

if reasonable and possible.”76  

In arguing that the court should rely on the term’s common usage, it is most logical to look 

to the previously codified definition of a dependent child as one who has been mistreated or lacking 

in parental care. If the court finds abuse, abandonment, or neglect by a parent, the child should be 

declared dependent on the court for purposes of protecting the child from further mistreatment. 

Although the statute has been repealed, the fact that the term dependency still appears in procedural 

Texas statutes means that according to principles of statutory construction, the word cannot be 

ignored and should be given effect.    

2. Equity Jurisdiction 

The second option is to argue that dependency should be interpreted through equity 

jurisdiction.77 The Texas Government Code § 24.008 states: “[t]he district court may hear and 

determine any cause that is cognizable by courts of law or equity and may grant any relief that 

could be granted by either courts of law or equity.” In the Massachusetts Supreme Court case 

Recinos v. Escobar,  the court found that: 

 

[i]n order to attain self-sufficiency, the plaintiff and other youth in her 

situation need the assistance of the Probate and Family Court in the form of special 

findings applicable to SIJ status. If an immigrant child is able to show, for purposes 

of SIJ status eligibility, that he or she experienced abuse, neglect, or abandonment 

 
74 Tex. Govt Code § 311.011 
75 See Tex. Govt Code § 311.023(1), (3), (5); Union Bankers Ins. Co. v. Shelton, 889 S.W.2d 278, 280 (Tex.1994). 
76  791 S.W.2d 677, 679 (Tex. App. 1990) (citing Perkins v. State, 367 S.W.2d 140, 146 (Tex.1963) 
77 Equity jurisdiction- In a common-law judicial system, the power to hear certain civil actions according to the 

procedure of the court of chancery, and to resolve them according to equitable rules. JURISDICTION, Black's Law 

Dictionary (10th ed. 2014). 
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by one or both parents, it follows that the child is dependent on the Probate and 

Family Court for the opportunity to obtain relief. The child would be “dependent” 

on the Probate and Family Court for the assistance that is available in applying 

successfully for the SIJ status. 78 

 

Similarly, one could argue that having experienced abuse, neglect, or abandonment by a 

parent makes a child dependent under the court’s equity jurisdiction. The very fact that the child 

needs the court’s protections to declare that abuse, abandonment, or neglect took place makes them 

dependent on the court for that and any future protections.  Massachusetts has since passed a state 

statute providing juvenile court jurisdiction over protection, well-being, care and custody of a child 

including special findings for juvenile up to age 21.79 Practitioners have reported success in some 

instances using and citing to the common usage of the term dependency in Texas law.   

USCIS Consent and Dependency  

Dependency orders are likely to undergo additional scrutiny by USCIS under the consent 

function.   In order to show a bona fide purpose for the dependency order beyond the statutory 

determinations, we suggest looking to the services received by the child while in ORR shelter care 

including the potential for transfer to Long Term Foster Care (LTFC) or URM if the child is 

granted SIJ status.  To spark ideas about services being offered in ORR custody, the ORR Guide 

is a good place to start.80  Section 3 of that guide provides a summary of services that should be 

offered by ORR including education, medical services, mental health services, case management 

and safety planning, recreation, nutritional and housing to name a few.  Use this list as a starting 

point to determine what services are actually being provided to your client  Additionally, there 

may be services that are being provided by the shelter that go above the ORR requirements or are 

obtained outside of the shelter such as mental health services.  If the youth receives any benefits 

through the Office of Trafficking in Persons (OTIP) office, they would be worth including in the 

order.  Additionally, if the child has been placed in a facility other than a general shelter (secure, 

staff secure, residential treatment facility, or long term foster care), that may provide additional 

evidence for the dependency order.  Although ORR cannot be deemed the legal conservator by the 

 
78 473 Mass. 734, 743, 46 N.E.3d 60, 68 (2016). 
79 Mass. Gen. Laws ch. 119, 39M. 
80 Available at https://www.acf.hhs.gov/orr/resource/children-entering-the-united-states-unaccompanied 

https://budget.digital.mass.gov/bb/gaa/fy2019/os_19/h41.htm
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state court, it would also be worth mentioning that the child is under the physical care and custody 

of ORR as mandated by federal law.   

Juvenile Court Jurisdiction for Youth Age 18 and Older 

The updates to the policy manual may also spark questions about whether dependency 

orders for youth who are 18 or older may now be viable.  As youth in ORR will no longer be 

detained by ORR it goes beyond the scope of this memo.  It is worth mentioning that the USCIS 

policy manual would still require adjudicators to look to state law for the definition of juvenile 

under the court’s jurisdiction.  Absent youth in the care of DPFS or child support orders (which 

have been ruled not to qualify as dependency orders by the 5th Circuit in Budhathoki), there may 

not be that statutory basis.   

C. Vehicle for the dependency order  

If you decide to file a dependency lawsuit, the next inquiry is what type of suit is 

appropriate to file in order to request findings necessary for SIJ. 

1. Declaratory Judgment  

 A Declaratory Judgment under the Civil Practice and Remedies Code chapter 37 is 

used to establish existing rights, status, or other legal relationships.81 A declaratory judgment 

requires a justiciable controversy about the rights and status of the parties where the declaration 

would resolve the controversy.82 A justiciable controversy is one where there is “a real and 

substantial controversy involving genuine conflict of tangible interests and not merely a theoretical 

dispute.”83 The right, status, or relationship in conflict needs to be clearly identified in order to 

 
81 Tex. Civ. Prac. & Rem.Code § 37.002(b). It provides: “A person ... whose rights, status, or other legal relations are 

affected by a statute, municipal ordinance, contract, or franchise may have determined any question of construction 

or validity arising under the ... statute, ordinance, contract, or franchise and obtain a declaration of rights, status, or 

other legal relations thereunder.” Id. § 37.004(a). See also City of El Paso v. Heinrich, 284 S.W.3d 366, 370 (Tex. 

2009) (“That Act is a remedial statute designed “to settle and to afford relief from uncertainty and insecurity with 

respect to rights, status, and other legal relations.” The Act, however, does not enlarge a trial court's jurisdiction, and 

a litigant's request for declaratory relief does not alter a suit's underlying nature.”). 
82 Bonham State Bank v. Beadle, 907 S.W.2d 465, 467 (Tex. 1995) (“A declaratory judgment is appropriate only if a 

justiciable controversy exists as to the rights and status of the parties and the controversy will be resolved by the 

declaration sought.”). 
83 Id. (citing Bexar-Medina-Atascosa Ctys. Water Control & Imp. Dist. No. 1 v. Medina Lake Prot. Ass'n, 640 S.W.2d 

778, 779 (Tex. App. 1982), writ refused NRE). 
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avoid dismissal for lack of a justiciable controversy.84 In the context of cases seeking SIJ findings, 

the justiciable controversy, or the issue for the court to resolve, is whether there is enough evidence 

to make a finding that the child is dependent on the court, whether reunification with one or both 

parent(s) is not viable due to abuse, abandonment, or neglect, and whether there is enough evidence 

to determine that it would not be in the child’s best interest to return to her, or her parent’s, country 

of nationality or last habitual residence. 

In order to be a justiciable controversy, the case also requires opposing parties.85 In a 

declaratory judgment, the appropriate parties need to be included in the petition.86 Additionally, 

without an opposing party, the petition could arguably be called an advisory opinion.87 It is well 

settled that where declaratory relief would not settle a controversy and only an advisory opinion is 

sought, declaratory judgment is not proper.88 In conclusion, in order to meet the legal requirements 

of a declaratory judgment, the child’s parent(s) must be named in the suit and notified of the suit 

through service of process.  Additionally, you want to follow the suggestions noted in section B 

as declaratory judgments are likely subject to the highest level of scrutiny by USCIS who had a 

practice of denying them completely before the Policy Manual was recently revised.   

2. Stand-alone Parentage Suit  

Another possible vehicle would be a stand-alone parentage suit under Chapter 160 of the 

Texas Family Code.  While the final order may not have custody provisions, the child can ask the 

court for determinations of parentage for one or both of their parents, along with the required 

 
84 State v. Margolis, 439 S.W.2d 695, 698 (Tex. Civ. App. 1969), writ refused NRE (July 23, 1969) (“It is the duty of 

the court to decide whether a justiciable controversy exists.”) (citing Ainsworth v. Oil City Brass Works, 271 S.W.2d 

754 (Tex.Civ.App., 1954, Beaumont, no writ)). 
85 Dahl v. Hartman, 14 S.W.3d 434, 437 (Tex. App. 2000) (“Hostile, adverse parties are necessary to make a claim 

justiciable. See City of Euless v. Dallas/Fort Worth Int'l Airport Bd., 936 S.W.2d 699, 702 (Tex.App.—Dallas 1996, 

writ denied).”). 
86 In re Thompson, 330 S.W.3d 411, 416 (Tex. App. 2010) (“Any authority the trial court would have to grant 

declaratory relief would stem from the Uniform Declaratory Judgments Act, see Tex. Civ. Prac. & Rem.Code Ann. 

§§ 37.001–.011, which does not contemplate ex parte proceedings. To the contrary, the Act requires that all interested 

persons must be made parties and states that a declaration does not prejudice the rights of a non-party…”). 
87 Wessely Energy Corp. v. Jennings, 736 S.W.2d 624, 628 (Tex. 1987) (“Like the United States Constitution, the 

Texas Constitution is interpreted to prohibit the rendering of advisory opinions. Firemen's Insurance Co. v. Burch, 

442 S.W.2d 331, 333 (Tex.1969).”). 
88 Texas Ass'n of Bus. v. Texas Air Control Bd., 852 S.W.2d 440, 444 (Tex. 1993) (“The distinctive feature of an 

advisory opinion is that it decides an abstract question of law without binding the parties. Alabama State Fed'n of 

Labor v. McAdory, 325 U.S. 450, 461, 65 S.Ct. 1384, 1389, 89 L.Ed. 1725 (1945); Firemen's Ins. Co., 442 S.W.2d at 

333; Puretex Lemon Juice, Inc., 160 Tex. at 591, 334 S.W.2d at 783. An opinion issued in a case brought by a party 

without standing is advisory because rather than remedying an actual or imminent harm, the judgment addresses only 

a hypothetical injury. See Allen v. Wright, 468 U.S. 737, 751, 104 S.Ct. 3315, 3324, 82 L.Ed.2d 556 (1984). Texas 

courts, like federal courts, have no jurisdiction to render such opinions.” 
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dependency, best interest and non-viability of reunification determinations.  In defining 

dependency and making the connection to the underlying parentage suit, attorneys should remain 

mindful of the same considerations as a declaratory judgment.  When making references to 

supervision or other services, practitioners could refer to the benefits conferred unto a child 

through the parent-child relationship such as the right to inherit via the rules of intestacy detailed 

in Title 2, Subtitle E of the Texas Estates Code.  More specifically, §§ 201.051-052 specifies the 

circumstances under which a child may inherit through their mother or father.   

3. Guardianship 

Guardianship proceedings over minor children are found in the Texas Estates Code.89    

Generally, parents have a natural right to be the guardian of their children.  When a child is 

orphaned and the parents have not otherwise designated a guardian, a probate court can assign a 

guardian based first on relationship and then on best interests.90 In at least one instance, the court 

awarded guardianship for two children whose natural mother is deceased and whose natural father 

was declared non compos mentis.91  In some instances, a minor child over 12 may be able to select 

a guardian if approved by the court and in the child’s best interest.92 If pursuing a guardianship for 

an orphaned child, be sure to either incorporate the definitions of abuse, neglect or abandonment 

found in the Texas Family Code or to argue similar basis. Additionally, you may need to overcome 

the definition of dependency in Budhathoki.  To do so, point to the specific duties of a guardian 

under Texas law that may be more similar to custody or provide some supervision over the child.  

While guardianships may be possibly beyond the 18, pay close attention to the Policy Manual 

requirements detailed in Section B above.   

D. Specific Consent and Dependency 

Generally, consistent with Perez-Olano, consent is not required from HHS to go to state 

court when the child is seeking a dependency order that does not address custody. To the extent 

that an attorney can carve out an acceptable definition of dependency that does not alter custody 

or placement, specific consent should not be required.  Our memo above details way in which to 

 
89 See Title 3 generally. 
90 See Tex. Estates Code §§1104.051;1104.052. 
91 See Ramirez v. Garcia de Bretado, 547 S.W.2d 717, 718 (Tex. Civ. App. 1977).   
92 See Tex. Estates Code §1104.054. 
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distinguish dependency orders for youth detained by ORR from Budhathoki and thus would also 

argue that specific consent is not necessary in those instances.   

Conclusion 

For children outside of ORR custody, a custody suit is the strongest option for pursuing a 

state court order for SIJ.  For detained youth, the options are more nuanced.  Until and unless 

USCIS changes its policy towards dependency and declaratory judgements or Texas amends its 

law to encompass a definition of dependency,93 there is not a straight forward state court avenue 

for SIJ eligible children detained by ORR.  If the child has time and a sponsor with whom they are 

reunifying, the best option may be to wait.  For a child approaching the age of majority as they 

reunify, you should consider what the options might be in the state where they are being released.  

For example, some states like California, Washington, New York, Maryland, Nevada, Connecticut 

have SIJ options available for some children beyond the age of 18.   If the child is approaching the 

age of majority with release to a state like Texas where options are limited after 18, you may want 

to try and have the parent or relative sponsor be awarded custody before the child turns 18, or seek 

a declaratory judgment with services the child might need to seek in the community.  For a child 

with no reunification options, you may want to consider a thorough trafficking screening as a child 

with an OTIP letter will qualify for the URM program where a licensed child placement agency 

can file for conservatorship, or asking the agency caring for the child to seek conservatorship, or 

a declaratory judgment including the services they are receiving in ORR care.  Every child is 

unique and every situation has a different answer so we encourage practitioners to analyze the facts 

of the case in front of them knowing that the way USCIS interprets the SIJ statute is always subject 

to change based on their own policy or the independent discretion of each adjudicator.   

 

 
93 See, e.g., SB 1403, Introduced March 1 by Senator Rodriguez at 

https://capitol.texas.gov/BillLookup/History.aspx?LegSess=86R&Bill=SB1403. 

 


